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Profit: the Key to 





Telephone Progress 


and Low Cost 


Marte it’s about time somebody 


stood up and said a good word about 








profits. 


For the opportunity to earn a satis- 
factory profit is part of the very 
spirit of a free America. It is one of 
the basic things that have made this 
a great country. 


Today, more than ever, the prog- 
tress and prosperity of communities, 
states and nation are dependent on 
the number and the prosperity of 
their companies. 


So the profit motive is important. 
Actually it is one of the great driv- 
ing forces that stimulate inventions, 
new products, new services and new 
plants. And more and better jobs! 


That is just as true of the tele- 
phone business as any other . . . and 
of added importance because of the 
vital nature of the service. 


It is a satisfactory profit—and the 
hope of its continuance—that gives 


BELL TELEPHONE SYSTEM 


us the money and the incentive to 
go ahead on a long-pull basis instead 
of in a more expensive short-term 
manner. 


It is profit that enables us to orig- 
inate and take advantage of all the 
technological advances that improve 
your service and hold down the cost 
of providing it. 

We can act instead of hesitating 
to act. We can go forward instead 
of standing still. We can move from 
one achievement to another in the 
best interest of everybody. 


The evidence is overwhelming 





that companies that show excellent 





profit records do the best job for 





their customers and employees and, 





as corporate citizens, contribute the 





most to the community. 





The day-by-day benefits for tele- 
phone users are better service at a 
lower price than would be possible 
in any other way. 
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WINGS FOR WORDS. It’s so easy to take 
the telephone for granted! But what in the 
world would you ever do without it? All 
the many tasks of the day would be harder. 
You'd miss its priceless help and comfort in 
emergencies. So much would go out of your 
life if you couldn’t reach out your hand and 
talk to friends and those you love. 
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The President's Page 


John D. Randall 


The legal profession’s most signifi- 
cant event during the last month was 
the Midyear Meeting of the American 
Bar Association held in Chicago, Febru- 
ary 18-23. It was a stimulating experi- 
ence for the officers of the Association 
to talk with Bar leaders from all over 
({merica—and even from abroad— 
about the problems confronting our 
system of justice. It was apparent from 
these conversations that one of the 
most pressing problems facing the pro- 
fession today is that of the shortage of 
judges. The public is concerned—and 
rightly so—about the excessive delays 
in litigation. The Bar shares this con- 
cern, as was reflected by the action of 
the House of Delegates in approving 
the recommendations of the Judicial 
Conference calling for the creation of 
forty-three additional federal judge- 
ships. 

When travelling about the country, as 
is the lot of the President. one cannot 
help but be impressed by the strength, 
and dynamism of American society. 
What is new today, is outdated to- 
morrow and will be forgotten the day 
after. This is the tempo of the times, 
the rhythm of our country. It is the 
standard of speed against which pro- 
gress is measured. But some things 
cannot be rushed. The extensive cross- 
examination of an expert witness, the 
deliberate weighing of the evidence, or 
the long periods during which con- 
scientious jurors analyze the facts pre- 
sented to them—these features of our 
system cannot be rushed. And the lay- 
man does not feel that these delays are 
unreasonable. However, it is only real- 


istic to report that the layman is dis- 
satisfied with the delay in bringing 
matters on for trial. 

The long waiting period, running 
from “at issue time” until the case is 
brought on for trial reaches three, four 
and even five years. We as lawyers 
know the results of these delays: wit- 
nesses become hazy, and financial hard- 
ships are worked on the parties. In 
some cases, the delay in disposition of 
cases is used to force parties into settle- 
ments which they would not agree to 
but for the fact that $100 today may 
be more important to a hard pressed 
claimant than $500 four years hence. 
And let us not forget that inflation, 
which erodes the value of the claim, is 
not without its effects during such a 
long period. 

The evil effects of these delays are 
so apparent that it is surprising that 
remedial measures have not been taken. 
Undoubtedly, the most important meas- 
ure is the creation of forty-three new 
judgeships on the federal scene. The 
members of the Association are fully 
aware of the careful evaluation made 
by the members of the Judicial Con- 
ference as well as the studied appraisal 
of these recommendations both by the 
Standing Committee on the Federal 
Judiciary and the House of Delegates. 
Certainly the figure of forty-three, 
which was approved by them repre- 
sents an absolute minimum. 

Indeed it is a tribute to the judiciary 
and the art of judicial administration 
that the need is set at only forty-three. 
Consider briefly the evolution of the 
work of the judiciary during the past 
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six decades. 
Since 1900 the great fields of federal 
court 


activity have developed and 
grown. Automobile accidents were not 
a significant source of federal cases at 
the turn of the century. The Fair Labor 
Standards Act, the Wagner Labor Re- 
lations Act and the Taft-Hartley Act 
were yet to come. The federal income 
tax was not a reality and the huge field 
of administrative law was in its begin- 
nings. The business of the federal 
courts was more limited and the great 
extensions of the application of the 
Fourteenth Amendment were still 
ahead. Viewed in this light it is not 
surprising that since 1900, the business 
of the federal courts has quadrupled 
while the number of federal judges has 
little more than doubled. 

All of us are of course concerned 
with holding federal spending to a 
minimum, but if anyone should argue 
that we cannot afford to expand our 
judiciary by forty-three judges, let 
him recall that the 1959 appropriations 
for salaries and expenses of the federal 
judiciary was about one sixteenth of 
one per cent of the total federal budget. 
Measured in other terms its cost was 
less than that of twenty-five of our 
modern bombers. 

Our country, which prides itself in 
following the rule of law, cannot afford 
the waste and injustice caused by an 
undermanned judicial system. The or- 
ganized Bar, in co-operation with civic 
groups across our land, must work 
hard to secure the passage of the 


Omnibus Judgeship Bill. 


Vol. 46 341 














Views of Our Readers 








a Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





The Inferior Product 
of Our Modern Schools 

It is worthy of comment that the 
same issue of the JoURNAL (February. 
1960) 
Maloney on the quality of incoming 


contains the lament of Dean 
law students and the delightful article 
by John Reid on the “Giants of Rock- 
ingham County, New Hampshire”. 

Dean Maloney writes of today; Mr. 
Reid of the first quarter of the nine- 
teenth century. The contrast in quality 
of education is depressing. We are 
raising mental and moral pygmies and 
yet we brag of progress. 

The educators of today are calling 
for more and more money to produce 
a very poor product. Fundamental 
courses and disciplines have been aban- 
doned as harsh. The pablum curricula 
of today certainly will never produce 
giants. 

The remedy? Tell the high school 
and college educators that their prod- 
uct is inferior; that progress can in- 
clude going back to fundamental proved 
courses; that their product will not be 
accepted until it meets the requirements 
of life in a complex society. 

Joun J. CuRRAN 
Worcester, Massachusetts 


The Dangers in Repeal 
of the Connally Reservation 

I wish to comment on the article by 
Edmond J. Clinton entitled “The World 
Court and United States Domestic Juris- 
diction”, beginning at page 184 of the 
February issue of the JouRNAL. This 
article favors, as does the American 
Bar Association, and, as might be ex- 
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pected, the American Society of Inter- 
national Law, the withdrawal of the 
Connally Amendment by which the 
United States qualified its acceptance 
of the compulsory jurisdiction of the 
International Court of Justice. 

According to the 1960 World AI- 
manac the judges of the International 
Court of Justice at the present time 
come from the following countries: 
United Arab Republic (Egypt and 
Syria), “China” (not China at all but 
Chiang Kai-Chek’s personal following, 
now stationed in Formosa), Poland, 
Mexico, Panama, Argentina, Uruguay, 
Pakistan, U.S.S.R., Greece, Australia, 
France, United Kingdom, Norway, 
United States. Of the fifteen nations 
represented, it is safe to say that none 
of the nine first mentioned has any 
system even of domestic law which we 
would recognize as such. Greece may 
be in a doubtful category, and of 
France, while it is a highly civilized 
country, it may be said that its history 
shows considerable governmental in- 
stability. 

Would any of the members of the 
House of Delegates or the Board of 
Governors of the American Bar Asso- 
ciation who have purported to commit 
the Association to withdrawal of the 
Connally Amendment be willing to 
submit any case, even the smallest, to 
a court constituted as the International 
Court of Justice is constituted? Are 
they willing to submit concerns which 
may affect the welfare, even the destiny 
of the United States to a court so con- 
stituted ? 

I suggest that those who favor the 
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withdrawal of the Connally Amend. 
ment would do well to look over the 
list of eighty-two nations which con- 
stitute the United Nations and who 
will supply the judges of the Inter. 
national Court of Justice. I think it 
will be generally agreed that outside of 
the United States and the British Com- 
monwealth of Nations the number of 
those states which have a system even 
of domestic law in the sense in which 
we use that term will be found to be 
surprisingly small, not more than a 
dozen in my opinion. 

I am not in favor of turning impor- 
tant United 
States over to a court in which such 


concerns affecting the 
countries as Egypt, Syria, Poland, 
Russia, Panama, Chiang’s personal en- 
tourage, or even Greece and Mexico, 
have an important and perhaps even a 
decisive influence. 
WALTER L. NossAMAN 

Los Angeles, California 


Why the Connally Reservation 
Must Be Retained 

We have heard much about the Con- 
nally Reservation lately. I refer par- 
ticularly to the “Tondel Report”, Mr. 
Clinton’s article in the February issue 
of the JouRNAL, “The World Court and 
the United States Jurisdiction”, and the 
recent discussions at the meeting of 
the Association in Chicago. However, 
I should like to submit briefly some 
reasons for the retention of the reser- 
vation which I consider of compelling 
importance for the survival of our 
country. 

As the matter stands now, of course, 
the compulsory jurisdiction of the 
court does not apply to “matters which 
are essentially within the domestic 
jurisdiction of the United States as 
DETERMINED BY THE UNITED STATES”. 
(Capitalization supplied for the pro- 
tective language known as the Con- 
nally Reservation.) The pending Hum- 
phrey resolution, Sen. Res. 94, would 
strike out the reservation and give 
jurisdiction to the World Court to de- 
cide what are or are not our domestic 
affairs. 

The International Court of Justice is 
“the principal judicial organ of the 
United Nations”. It is composed of 
fifteen judges and nine make a quorum. 

(Continued on page 353) 
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No groping, no guessing—important state tax affairs 
are decided swiftly, safely when businessmen and their 
tax advisors look to CCH’s State TAX Reports for 
everyday guidance. 

And state taxes become more and more important 
to businessmen every year, as liabilities become steeper. 
Profits and operations become increasingly dependent 
on how state taxes are managed. 

Probably never before has there been so much real 
need for the swift, reliable guidance of STATE TAx 
REPORTS. Wherever state lawmakers are meeting this 
year, more taxes for more revenue seems to be their 
first order of business. Already new state tax changes 
are being rushed onto the statute books, and 1960 prom- 
ises to break all existing records for new tax changes. 

Catching up and keeping up with the swift tide of 
state tax developments takes on vital importance as 
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management readies for sweeping state tax changes 
ahead. Prudent preparation includes subscription for 
CCH’s State TAX Reports for each state where sub- 
stantial business or personal interests may be drasti- 
cally affected. 

The REporTS continuously supply full authoritative 
working details on new state tax laws, amendments, 
regulations, rulings, pivotal court decisions and admin- 
istrative decisions. Even exact copies of new income tax 
forms are featured, while expert editorial explanation 
applies everything to real-life situations for every pos- 
sible tax economy. 

Separate series of REPORTS are issued for each state 
and for the District of Columbia. For full details about 
the Reports for the state or states of importance to you, 
detach and mail the coupon below. No obligation, of 
course. 
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American Bar Association Journal 


the of ficial organ of the American Bar Association 


[he objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
\merican Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law: Antitrust 
Law: Bar Activities; Corporation, Banking and Business 
Law: Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law: Judicial Administration: Labor Relations Law: Legal 
Education and Admissions to the Bar; Mineral and Natural 
Reseurces Law: Municipal Law; Patent, Trademark and 
Copyright Law: Public Utility Law; Real Property, Probate 
and Trust Law: Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36. who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 

Any person who has been duly admitted to the Bar of 


any state or territory of the United States and is of 
good moral character is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of the 
JourNAL. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00: Judicial 
$3.00; $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $5.00; Patent, Trademark and Copyright Law, $5.00; 


Administration, Labor Relations Law, 


Public Utility Law, $5.00; Real Property, Probate and 
Trust Law, $5.00; Taxation, $8.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $16.00 for lawyers first admitted to the 
Bar in 1954 or before: $8.00 for lawyers admitted in 1955, 
1956 and 1957; and $4.00 for lawyers admitted in 1958 
or later. 


Manuscripts for the Journal 
= The Journat is glad to receive from its readers any manuscript, material or suggestions of items for publica- 


tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


that does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 


other publication. 
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This new 84 page book discusses the latest develop- 
ments in the field. It was written by Alden Guild, J. D., 
in collaboration with Deane C. Davis, President of 
National Life of Vermont, and David F. Hoxie, Associate 
Counsel of the Company. Foreword by Mr. Davis, au- 
thor of “Life Insurance and Business Purchase Agree- 


ments * and current President of the Life Insurance 
Association of America. 


*Currently out of print 








Here are some of the legal, 
tax and trust considerations 
covered by this book 


Complete review of the relative 
merits of Stock-Retirement and 
Cross-Purchase Plans. 


Estate-tax implications in deter- 


mining the fair value of a stock- 
holder’s share in the business. 


Analysis of the problem of Unrea- 
sonable Accumulation of Earnings. 


Discussion about Distributions in 
Redemption of Stock and the At- 
tribution Rules. 


Citations to and commentary on 
controlling law. 


References to individual state laws 


pertaining to purchase by a cor- 
y¥ poration of its own shares. 


... Plus Specimen Agreements. 






















An up-to-date 


commentary on Stock-Purchase 


Agreements 


Available with our compliments to 
Lawyers, Trust Officers and 
Executives of Corporations 


This book, written by an attorney fromthe 
attorney’s point of view, is a lucid, complete 
review of all pertinent cases, codes, regula- 
tions and other considerations you may need 
to take into account in working up stock- 
purchase agreements for your clients. It shows 
the interplay of tax, legal, and other practical 
factors in these agreements. Further, the book 
contains Specimen Agreements which can be 
very useful as form guides for attorneys. 


You may already be familiar with Life In- 
surance and Business Purchase Agreements* 
by Deane C. Davis. That book has been widely 
distributed among lawyers since its first edi- 
tion in 1945 and has received much favorable 
comment. Stock-Purchase Agreements and The 
Close Corporation — although it retains many 
features that made the previous work valuable 
—is completely new — dealing, however, ex- 
clusively within the area of its title. It takes 
into account the many changes that have oc- 
curred during the past few years in the tax 

laws and their interpretation, in business 


practices, and in life insurance procedures for 
funding the agreements. 


For a complimentary copy, please write (on 
your professional letterhead) to National Life 
Insurance Company, Montpelier 5, Vermont. 


National Life 


Insurance Cr 


MONTPELIER 5 


VERMONT 


Founded in 1850 - A Mutual Company - Owned by its Policyholders 
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Some wenn weecneewocnne Clip this coupon—mail today! cnncecccceneeeene---- 


The Judge Advocate General's Office 


348 


Department of the Army 
Washington 25, D.C. 


ABAJ—4-60 


Please send me details on the opportunities for lawyers in the Judge Advocate General’s Corps 


NAME 





ADDRESS 
city STATE 
LAW SCHOOL 


DATE GRADUATED (WILL BE GRADUATED) 


American Bar Association 


Journal 





eel 


graduate lawyers! 


CASES 


right from the start! 


In the Judge Advocate General's Corps, 
you’re a practicing lawyer tackling impor- 
tant cases—right from the start. And your 
authority equals your responsibility. You 
receive an initial commission as a First 
Lieutenant with rapid promotion to higher 
grades. Together with the prestige, pay and 
allowances of an Army officer—you have 
the opportunity for a world-wide practice! 


You gain rapid, invaluable experience as a 
member of the JAGC legal team. Experi- 
ence in a wide variety of legal fields —the 
kind of experience that’s difficult to acquire 
early in a civilian law career. As an Army 
lawyer, you can practice in the following 


fields of law: 


¢ Claims 
Patents 


Litigation 

Real Estate 
Procurement 

¢ Military Affairs 

¢ Military Justice 

¢ Legal Assistance 

¢ International Affairs 


You'll appreciate the professional challenge 
and responsibility that’s yours in the Judge 
Advocate General’s Corps. For full infor- 
mation about joining this outstanding legal 
team, mail the coupon today. 





LAW STUDENTS! 
The JAGC accepts applications from 
young men during their Jast year in 
law school. Mail coupon for details. 
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Getting down to cases... 


The Edison Voicewriter lets you 
“talk away” your paper work! 


Just “say 17”... and it’s as good as 
on paper! That’s the beauty of using 
your Edison Voicewriter to clear 
away paper work! And later on, your 
secretary hears every word just as 
vou dictated it! 


With the Edison Voicewriter, you 
“talk away” your work where and 
when you want! At the office, in 
court, at the client’s, at home... any 
time of day or night... wherever and 
whenever it’s convenient for you. And 
when you’re done, just give your sec- 


Edison Voicewriter 


A product of Thomas A. Edison Industries. McGraw-Edison Company, 
West Orange, N. J. /n Canada: 32 Front Street W., Toronto, Ontario 


retary the Edison Diamond Disc for 
speedy, error-free transcribing. 

You'll find the Voicewriter a big 
help in disposing of correspondence, 
reports, memos, briefs, even to prac- 
tice pleadings. Use it also to outline 
speeches, and to clean up paper 
work for the many outside activities 
in which you must participate. 

See it in action. Mail coupon for 
free demonstration, or for free folder, 
“The Case of Paper Work Details vs. 
Professional Productivity.” 

















The new Voicewriter, the finest 
dictating instrument ever built 








cikmedamaip aaa nena - 
To: 
Edison Voicewriter 
West Orange, New Jersey | 
Tell me more about the Edison | 
Voicewriter | 
I want a free demonstration : 

(] 1 want a free copy of “The Case of | 
Paper Work Details vs. Professional | 
Productivity” | 

| 

Name | 
! 

| 

Street | 
City l 
| 

Zone State I 
AJA I 
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Talcott Financing Services... 





ATTORNEYS OF VISION 


REFER YOUR CLIENTS 


TO JAMES TALCOTT, INC. 


for revolving capital funds to grow on 


Do your clients have working capital problems arising from 
increased production, growing accounts receivable and in- 
ventories? Or have they a need to modernize plantand eq uip- 
ment to remain competitive? Or have bank lending services 
been lost for one reason or another? Talcott’s Flexible Financ- 
ing Plans can provide the revolving capital funds needed. 
Leading firms in almost every industry have grown profitably 
through the use of Taicott’s specialized services. If your cli- 
ents are looking ahead to progress, look to Talcott for financ- 
ing plans derived from 106 years of credit and financing 
service to American industry. 


« Accounts Receivable (Non-Notification) « Industrial Time Sales 





* Factoring (Notification & Non-Notification) + Leasing 





* Inventories and Equipment Mortgages + Rediscounting 





James Talcott, Inc. 





FOUNDED 1854 


221 Park Avenue South (Fourth Avenue), New York 3, N.Y. — ORegon 7-3000 








Other offices in: CHICAGO « DETROIT » BOSTON + ATLANTA + LOS ANGELES 











now there are 5 members to the 
FRIEND family of fine papers 


Vowest mem bow 
FRIEND’S LAWMARK 


A gigs sty FINISH 
/ COTTON FIBRE 


Made especially for legal work like all members of the 
Friend family of fine papers. 


FRIEND’S is the largest selling line of Engraved 
Stationery with matching typewriter papers for all 


legal needs. 


FRIEND’S has America’s most complete line .. . 


On er mem hove 


BARRISTER BOND® 
100% COTTON FIBRE 


PLYMOUTH BOND ® 
75% COTTON FIBRE 


FRIENDS LINEN® 
25% COTTON FIBRE 


SECURITY PARCHMENT 
50% COTTON FIBRE 


MARK OF QUALITY 
IN THE LAW OFFICE 
SINCE 1908 


ge? VtEe mae 


H. A. FRIEND & CO., ZION, ILLINOIS 














C T’s free information on statutory costs 
and requirements governing corporation 
filings will make your job of preparing 
papers easier. No less helpful are CT serv- 
ices in effecting corporation filings in any 
state or Canadian province. 

As always, of course, CT information 
and corporate filing services are for 
lawyers only. The nearest CT office will 
give you full details without obligation of 
any kind. 





The Corpora yon Tr ot Company 


CT Corp ration ina 
and Associ ii 


Albany 10 4S. Hawk Street Houston 2 608 Fannin St. 
Atlanta 3 Healey Building Jersey City 2 15 Exchange Place 
Baltimore 2 10 Light Street Los Angeles 13 510 S. Spring St. 


Boston 9....10 Post Office Square Minneapolis1,MidlandBankBld 
Buffalo3 ss Square Building New York aout seer ema 
Chicago ¥ 08 S. —— — LS er wee ag 9.123 So. Broad St. 
‘ rew Tower ittsburgh 22 Oliver Building 
Cleveland 14....Union Com. Bldg. San Francisco 4......... 333 Pine St. 


Dallas1,RepublicNat’IBankBldg. Seattle 1.............. 1218 Third Ave. 
Denver end 1700 Broadway St.Louis 2.314 North Broadway 
Detroit 26........ Dime Building Washington 4. Munsey Building 
Dover, Del. 30 Dover Green Wilmington 99 100 West 10th St. 
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The unique book club 


for Bench e Bar 


A group of your fellow attorneys, conscious of the unfor- 
tunate /acunae in our personal law libraries, and of the 


difficulty of filling such gaps from normal sources, has 
formed a new kind of book club, devoted to finding, dis- 


seminating, and — necessary) actually publishing in 


new editions. .- 


ig. / : / y 7 
j j f 
ij t \ , f ] j 


including the rich and classic works, 


old and new, on constitutional history, men famous in the law, government, jurisprudence, famous trials, 


legal essays, the judiciary, and fictional subjects. 


Monthly selections are chosen for the Members by an 
eminent and distinguished Board of Editorial Advisors: 

e Judge Learned Hand 

e Judge Alexander Holtzoff 

» Dean Roscoe Pound, Emeritus 

e Mr. Merlo J. Pusey 

e Mr. Joseph N. Welch 

» Mr. F. Trowbridge vom Baur 


Your LAWYERS’ LITERARY CLUB offers original 
publishers’ editions, each month, at savings up to fifty 
per cent—all selected to broaden our understanding of 
the great periods of the law, the philosophies and con- 
tributions of men of genius, books which are or will be 
classics of legal literature. Alternate selections will be 
available from the Treasure List of Classics. 

GIFT CLASSICS will be selected and sent to each 
Member, without cost, with every third book accepted, 
after the initial period of obligation to accept six books 
during the first year. 








by Pollock and Maitland, with a 
new introduction written espe- 
cially for our edition by Dean 
Roscoe Pound, Emeritus. 

This great work of legal historical 
scholarship is offered as a special 
premium to new Members, at the 
unprecedented price of 7.50 for the two-volume set. The 
original publisher’s price was 30.00. 


rye V18'T 
ty Pe) 


by Edward S. Corwin, New York 
University Press. Publisher’s price: 
6.50. Special price to Members: 
5.20. 

You begin your Membership with 
this first monthly selection by the Board of Editorial 
Advisors. “The major source book for an understanding 
of the nature and functioning of the Presidency .. . will 
become a classic of political science writing in this 
country.” Columbia Law Review. “Enriched with the 
lore of practice and opinion.” Yale Law Journal. 


f 


2) | AWYERS’ |.ITERARY (.LUB 


The Barr Building, 910 Seventeenth Street, N. W., Washington 6, D. C, 








Enroll me as a Charter Member of the 
Lawyers’ Literary Club, and send me as 
my first selection THE PRESIDENT: 
OFFICE AND POWERS. I understand 
that I will also receive the two-volume 
HISTORY OF ENGLISH LAW, at the 
epee, Charter Member’s price of only 
7.50 (plus postage and handling). I 
understand that you will bill me later. 


I agree to accept a minimum of five addi- 


tional books during my first year of 


membership. I understand that, after my 
first six books, I will receive the current 


GIFT CLASSIC with every third book I 
accept, without cost except a small charge 
added to cover postage and handling. I 
understand that you will send me a copy 
of the Treasure List of Classics 


I reserve the right to cancel my member- 
ship at any time after my initial purchase 
of six selections. 


D2 I would prefer an alternate to the first 
month’s selection. Please send me the 
Treasure List of Classics from which to 
choose. 














NAME 
(please print plainly) 
ADDRESS. 
CITY. ZONE 
STATE. 
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ANY 
KIND 
OF 
BOND Ag 
-ANYWHERE- Os 
WITHOUT DELAY 






What type of bond do you require? 
Through ten thousand agents in 
towns of importance across the 
United States and Canada, 
U.S.F.&G. offers almost every type 
of bond ... to satisfy judgments 
and awards, to guarantee compliance 
with other court decrees, to qualify 
fiduciaries, to secure replacement of 
lost securities. In nearly every 
county seat you'll find a U.S.F.&G. 
agent with power to issue court and 
judicial bonds at a moment’s notice. 


U S F f G United States Fidelity & Guaranty Company -« Baltimore 3, Md. 
’ . ° ° Fidelity Insurance Company of Canada «+ Toronto 








TIMELY READING ... 


Political Freedom 


por. nr pow THE CONSTITUTIONAL 
POWERS OF THE PEOPLE 
By ALEXANDER 
MEIKLEJOHN 


Author of 
What Does America Mean?, etc. 


\\t 


A distinguished educator and philosopher here ampli- 
fies his widely known interpretation of the First 
Amendment to the Constitution. “An important study 
of the most crucial single issue in American life to- 
day . . . nothing as important has appeared in this 
realm of ideas since Holmes’ dissenting opinions.” 
—Max LERNER. y 


fois Landmarks of Law 
a ay HIGHLIGHTS OF 
Ce 






LEGAL OPINION 
By RAY D. HENSON 


Counsel, Continental Assurance 
Company 


. 5 Covering the philosophy of law, the 
4 men of law, and the substance of 
law, this volume includes articles, 

many of which are not available elsewhere in print, 
te ER WENDELL HOLMES, FELIX FRANK- 
RTER, ROSCOE POUND, HAROLD J. LASKI, 
HAROLD C. HAVIGHURST, JOHN DEWEY, EDWIN 
W. PATTERSON and others. Lawyers, students and 
the general reader will find the book an invaluable 
reference to the classics of legal observation and 
opinion since 1890. Available April 27. $8.50 


bookstore HARPER & BROTHERS, N. Y. 16 
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PIONEER 

of 

Lawyers 
Professional 
Liability 
Insurance 


Since July 1, 1945, thousands of poli- 
cies protecting many of the country’s 
leading lawyers and law firms have 
been written by this Company. For 
claim and underwriting know-how 
based on more than a generation of 
experience, consult your local agent. 
Professional protection with New 
Amsterdam means a personal, pri- 
vate, confidential relationship. 


aim 
Gatetutt Company 


227 SY. PAUL ST. BALTIMORE 3, MD. 
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Views of Our Readers 
(Continued from page 342) 
\ majority of five could render a de- h ~ ry Oo = Fax 
cision, And there is NO APPEAL! 
lo be elected a judge a candidate COPYING MACHINES 
ire? must receive a majority vote of the 
_ \ssembly in which the United States is Copy legal pape rs 
the one of eighty-two nations. The candi- 4. seconds FAST 
date must also receive a majority vote 
me ot the Council in which en ee Speed and simplicity. ‘“Thermo-Fax’’ Copying Machines give 
ype manna? << eleven. on ergs aeinas that both because they’re perfectly dry. Electricity alone does the 
ents our voting weight in an election would : ‘ ; . 
ie: a copying. No chemicals to fuss with—no negatives to make. 
nce be negligible. And this is not by ae- a ; 
They copy directly from such originals as contracts, deposi- 
ify deny ™ Oa A & SEN tions, transcripts and tax forms in just 4 seconds. And those 
f drawn plan. Further, the court statute 7 itis vou J : ; 
it 0 provides that no two judges can be copies can be on dignified white, bond-weight paper—or any 
very nationale of the dete Ration. so of of 6 other distinctive colors. To see how perfectly dry copy- 
&G. course there could never be more than ing with ‘“‘Thermo-Fax’’ Copying Machines can simplify legal 
and one United States’ judge at any one paperwork at low cost, call your dealer. Or mail the coupon now. 
tice. time. The statute provides that the elec- 
tors shall bear in mind that “the repre- Only “Thermo-Fax” Copying Machines 
sentation of the main forms of civiliza- 7 do so many jobs... 80 quickly, 
tion and of the principal legal systems $0 easily, for such low cost! 
of the world should be assured”. 
The court now includes two judges 
from countries behind the Iron Cur- 
tain, Russia and Poland. None of the 
lron Curtain countries have accepted 
the compulsory jurisdiction of the 
—— court nor will they ever offer to the 
court the determination of their own 
domestic jurisdiction as a gesture of 
good will to the world! The judges do 
not even take a judicial oath and of 
course it would be a mockery for rep- 
resentatives of governments that have 
outlawed belief in God. Yet these 
judges could sit on the court that 
would make our decision for us as to 
what is or is not our domestic juris- 
diction. 
(re the Senators’ oaths to support 
and defend our Constitution to be 
treated so lightly that they could sub- 
mit any part of our internal affairs to 
the fiat of such a court? Could the 
elected guardians and trustees of our 
liberties delegate their responsibilities 
to a handful of unknown men who do 
not share our views of liberty and some « Machines that Mean Business” 
of whom may seek our destruction? 
Senator Humphrey, in his statement 
before the Foreign Relations Commit- 
tee on January 27, 1960, argued that ae hare 
the reservation of the right to deter- Sova wiminc ano 
mine what matters are essentially with- ee 
in the jurisdiction of the United States Mimnesora 
was in reality a veto power. Now if Misine ano 
amet (Continued on page 360) a SA i te 
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BONDS 


— DEBENTURES — 


vo 


We specialize in printing 


CERTIFICATES OF INDEBTEDNESS 
TRUST CERTIFICATES 
SCRIP CERTIFICATES 

PURCHASE WARRANTS 


OTHER SPECIAL CERTIFICATES 






$100.00 


TATIONERY Co. LNc. 
cen Pee Com Bevrarurr 












50 Bonds with stubs, 
Style A (Bound or loose) . . .$40.00 


Each additional Bond...... 10 
50 Bonds without stubs, 

WN 5 5k idea coved cia cd 45.00 

Each additional Bond ...... 15 
50 Bonds, better quality...... 50.00 

Each additional Bond ...... 22% 


Above prices are for Bonds 
of one denomination, 
each additional denomination 4.00 
All prices are approximate— 
Ask for samples 


Bonds with coupons, signatures, etc. 
also available 


BOND REGISTERS 
Bond Registers, bound black cloth, red 


back and corners. A-Z. index in front, 





100 name bond register......... $ 6.25 
200 name bond register......... 8.00 
300 name bond register......... 10.00 
500 name bond register......... 12.50 


GOLD LETTERING, per line, 50 cents. 











For Non-Profit Corporations 


50 Membership certificates, with or 
without stubs, either bound in book 
Ob WO ok kacues cnn cted $15.00 

Each additional certificate.. .08 

















For non-profit corporations we have 
special printed sets of Minutes and 
By-Laws to fit various minute books. 
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Ledger 


Ledger 


*SUPPLIES FoR WILLS 


© WILL COVERS 
Steel Die Engraved as Illustrated. 100% Rag Testament 


24 Covers—$2.00 


® WILL ENVELOPES 
Steel Die Engraved as Illustrated. 100% Rag Testament 


24 Envelopes—$2.00 





100—$7.50 


100—$7.50 











® WILL PAPER 
8%4x14”, 24 Lb. Rag Content, Blue Ruled Margins at Top, 
bottom and sides 
100 Sheets—$1.50 500—$6.00 
Attorney’s Name, Etc., Imprinted Black Ink Separately Priced 
for Each of Above Items. Minimum $2.00 per 100—Each 
Additional 100 or Fraction Thereof, 50 Cents 


© WILL RIBBON 
50 Yard Spool, Red or Blue Satin Finish, Woven Edge 
Acetate—§$2.75 


43 Park Place, New York 7, N. Y. 
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THE NEWEST EDITION OF SHEPARD’S 


for 
THE NEWEST ADDITION TO THE NATION 


S$, etc. 








oth, red 
n front. 
.$ 6.25 
. 8.00 
. 10.00 
. ao 


0 cents, 


SHEPARD’S HAWAII CITATIONS 


A new Shepard publication designed specifically to 
provide the Bench and Bar of Hawaii with the same 
type of citation material available to the legal pro- 
fession in every other state of the union. 


Thousands upon thousands of judges and attorneys 
throughout the country have long considered the 
citation coverage of Shepard's Citations, now in its 
88th year, to be “indispensable” in legal research. | 


LS Now Shepard's Hawaii Citations extends that cov- 

erage to the fiftieth state. For everyone concerned 

| with Hawaii law, it will afford both invaluable assist- 

stament ance to the solution of day-to-day legal problems 

| and a readily usable means to exhaustive research 
in Hawaii case and statutory law on any subject. 








aemeaen Write for complete information. 
at Top, 
| Shepard’s Citations 
Each COLORADO SPRINGS 
COLORADO 
n Edge 
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Refresh your recollection 2 
EASY! with a CASE CAPSULE in each file 


one of our many items 

















[_] Announcements 

[ ] Billheads 

[_] Business Cards 

[_] Case Capsule 

[_] Correspondence Cards 


a AMERICA’S LARGEST PRINTERS TO THE PROFESSIONS ... 
‘ NOW SERVING LAWYERS FROM COAST TO COAST. 





* THE SAME HIGH QUALITY AT LOW PRICES ... ENJOYED BY Cc Envelopes 
“THE DOCTORS OF AMERICA FOR OVER A QUARTER F | 
OF A CENTURY. : “nis need 
egal Covers 
[_] Legal Paper 
x WHERE LIFE LONG CUSTOMERS BUY WITH CONFIDENCE Cc] Letterheads 
BECAUSE SATISFACTION IS UNCONDITIONALLY Cl Memo and m Slips 
r u 
GUARANTEED. 
[-] Onion Skin 
[_] Petty Cash Vouchers 
[_] Receipt Slips 
PROFESSIONAL PRINTING COMPANY, INC. 116 


[_] Reply Envelopes 

[_] Self-Sealing Envelopes 
Gentlemen: [_] Telephone Message Slips 
Please send me samples of items checked at right and your [_] Time Slips 

latest catalogue. [_] Utility Envelopes 

[] Will Cover 


NEW HYDE PARK, N. Y. 
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Today The Client May Be Looking For 


TAX IDEAS 


When the client is looking for tax ideas to lessen today’s tax burdens, 
he wants from his advisers ideas that have been 





tested and proven, and that are endorsed by highest authority. 


Each tax subject in the “Tax Ideas” Service has been written 





with careful skill by a leading professional tax craftsman 
who has specialized in his field for years. 


The ‘Tax Ideas”’ volumes include tax 
savings for the individual, for the family, 
for business. The volumes are kept 





continuously up-to-date. 


Among the more than 100 sections in “Tax 


Ideas” is one on the subject “Tax Ideas for 





Professionals,” which is available in special 
booklet form. 


This discusses.a group of Federal tax methods that can be profitably 
applied to the income derived from professional practice. 


We will be glad to send you a copy of this booklet, with our compliments, together 
with further information on the ‘Tax Ideas Service,” if you will simply mail the 
coupon below. 


Willard F. Kolbe, Vice President 
PRENTICE-HALL, INC. 
Englewood Cliffs, New Jersey 


Please send, with your compliments, a copy of the booklet 
“TAX IDEAS FOR PROFESSIONALS” and, without obligation, 
further information on the ‘Tax Ideas Service.” 


PRENTICE-HALL, INC. 


Englewood Cliffs, New Jersey 
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BONDING 






Fipeuity anno Deposit Company 
HOME OFFICE: BALTIMORE, MD. 


One of America’s Oldest and Strongest Bonding and Insurance Organizations 
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GENCO portable Challenger 


The BIG Photo Copy Machine with the small price 
and Lifetime Guarantee 


Get 9'2"" x 15” copies in seconds! Weighs only 
Up to 90 copies per hour! 14 pounds 
The Genco is simple to operate. Copies 

anything printed or written . . . from all 

colors. Copies ball point pen signatures. $ 
Clean, sharp copies. No darkroom. No Only 


washing or fixing. Machine pays for itself 


by making copies that you are now order- Motor driven model 
ing outside: $119 
* Contracts * Deeds * Letters 
* Every type of legal document Write for literature 
* Bills * Canceled checks and prices on com- 


plete line, including 


* Copies from bound books larger cise enodale. 


* Blueprints 


GENERAL PHOTO PRODUCTS CO., INC. 
15 SUMMIT AVENUE, CHATHAM 5, N. J. 














358 American Bar Association Journal 





: 
| 


| 


MAIL 
COUPON 





e 
F] 
£ 
& 





Organize your 
PRODUCTIVE TIME 
for Higher Earnings 


“\DAILY LOG 
for 
LAWYERS 


DAILY LOG Practice Management Record 
Forms act as ‘“headquarters’’ for all data nec- 
essary to plan your work more efficiently — 
help you get things done on time — keep your 
practice on a smooth running basis day after 
day. You and your secretary will have a ‘‘stand- 
ard practice’ on all essential data — charges, 
receipts, payroll, listing of business. Adaptable 
to any practice — pays for itself in billings 
normally forgotten. 


Prices: Complete set of forms for one 


ME Cat tees ki ee seekers so $ 6.50 
Forms bound in top quality 3-ring 
ee Se or rare $11.45 


Pro-rata price, 60¢ per month for balance of 
year. Satisfaction guaranteed. 
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COLWELL COMPANYT 
250 University Ave., Champaign, Illinois 
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Please send me FREE sample pages and litera- x 


ture on the Colwell Daily Log for Lawyers. 
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The revolution in dictation starts with Stenorette 


SOOMUSeeretemetersrertireresuvergerlifecctarrceterecgevrsseretRretet yes lS) Velteet sitCemiae on, 
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Now-—an electronic eraser under your thumb 


Full microphone control on this Stenorette makes your dictation faster, error-free! 


End costly, time-consuming dictation! 


Just one button on your Stenorette 
microphone lets you dictate, backspace, 
review. And, if you say it wrong, erase as 
you say it again right! No embarrassing 
mistakes. No frantic fingering. 

Magnetic tape does it. Stenorette— 
fully transistorized for instant operation— 
is the only machine to use clear, easily- 
corrected, re-usable tape properly. Your 
dictation is error-free—the easiest, fastest 
you’ve ever known. 


Your secretary transcribes faster too. 
Because she doesn’t have to pre-listen for 
errors, she types it right the first time. 


Automatic Voice Control gives her uniform 
playback at all times. No wonder she’s 
happy to say goodbye to outdated discs, 
cylinders and belts! 


No other machine compares in cost, 
quality or features. Just imagine what your 
company can save with Stenorette tape 
alone! And a Stenorette system—coordi- 
nated for dictating and transcribing with 
desk-models in your office, portables in the 
field—costs about half that of othersystems. 


Ask for a revealing 15-minute demon- 
stration in your own Office . . . to learn all 
the amazing facts about the revolution in 
dictation that starts with a Stenorette. 


bull Stenorette’ 


more DeJur- Grundig Stenorettes are sold in the United States than all other magnetic dictating machines combined. 


April, 1960 


Stenorette® 
COMPANION. 


Fully transistorized, 
portable, powered by 
lifelong rechargeable eS 
battery. 45 min. reel. » 
Compatible with desk- +49 50 


model Stenorette. Only rr 


DeJUR-AMSCO Corporation, Business Equipment Div. 
Northern Bivd. at 45th St., Long Island City 1, N. Y. 


Send booklet describing the revolution in dictation 
6 Have your representative call for a demonstration 
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get into this HIGH-PROFIT business NOW! 


Low cash investment...no time 
away from your profession 


Proven opportunity! Hundreds of doctors, lawyers, profes- 
sional men of all kinds are realizing substantial profits from 
small cash outlay in self-service, coin-operated laundries 
equipped with Frigidaire Automatic Washers. Customers serve 
themselves. Vending machines take in money and keep it in 
strong boxes for collection. This profitable part-time business 
would require only several hours of your time each week. 
Frigidaire Division of General Motors has wide experience to 
help you; tips on where to locate, how to merchandise and how 
to serve customers most profitably. 


e Dependable, high-quality Frigidaire Automatic Washers, 
with famous 3-Ring Pump Agitator, require little servicing. 


e Fast, efficient 17144-minute Frigidaire washing cycle and 
best water extraction mean more customers per hour, per 


machine, than other washers. 


e Liberal financing on all equipment and installation usually 
available with very little cash required. 
“FOR INFORMATION WITHOUT COST OR OBLIGATION 


WRITE: DEPARTMENT 4212, 
FRIGIDAIRE DIVISION, DAYTON 1, OHIO. 


FRIGIDAIRE 


PRODUCT OF 


GENERAL MOTORS 








(Continued from page 353) 

the Senator has so little confidence in 
our own country to make the determi- 
nation, it is hard to see by what reason- 
ing he could justify reposing confi- 
dence in the men who may constitute 
the court in the future. Why such trust 
in a court that will include representa- 
tives of governments in which force 
takes the place of all sense of right 
and wrong? 

I say this is the time for patriotic 
lawyers to rise to the defense of the 
Constitution. 

Joun B. Gest 


Philadelphia, Pennsylvania 


The Case for Retaining 
Capital Punishment 

The January issue of the JouRNAL 
contained an extremely clever but, in 
my opinion, an extremely insidious 
article, Wash 


Jones. This was a closing argument 


namely Tennessee VY. 
for the defense in a murder trial where- 
in it is conceded that the defendant 


murdered 


his father-in-law, shot his 
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mother-in-law and assaulted his es- 
tranged wife. The essence of the article 
is the wrongness of capital punishment. 

Mr. Henry is entitled to his views 
that the state has no right to employ 
capital punishment, but I think he is 
in error, Society clearly possesses the 
right to protect itself from its enemies 
by proper means appropriate to the 
seriousness of the offense. There are 
situations where punishment by death 
is fair and just, and the only sure 
means by which society can be pro- 
tected against the repetition of some 
heinous crime. We have seen too many 
instances of brutal killers who should 
have been executed in the first place 
escaping from prison and killing an- 
other innocent person. If capital pun- 
ishment goes, how do we deal with 
prison riots where hardened “lifers” 
hold innocent hostages at their mercy? 
They could kill and kill again with no 
deterrent whatever. 

As seems to be par for the course, 
Mr. Henry cites the usual emotional 
arguments against capital punishment 
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STATUE 
OF 
JUSTICE 





For the first time this traditional symbol 
is now available for your home or office. 


With the addition of an appropriately en- 
graved plate, it is ideal as a lasting pres- 
entation of professional attainment. 


4 copyrighted original masterpiece bril- 
liantly executed by the internationally re- 
nowned sculptor, Carl Romanelli. 


Statuary Bronze Finish 8% in. Figure on 
2% in. Black Walnut Base. 


Complete information on request, without 
obligation. 


LEGAL ARTS COMPANY 
P. O. Box 36468, Dept. 4 
Los Angeles 36, California 








by regaling us with the preparations 
for execution, the shaving of the head, 
the last meal, the final visit of a clergy- 
man, etc. How about the emotional 
arguments on the other side of the 
fence—the brutally battered body of 
some sex pervert’s victim; the bleeding 
remains of a store owner slain for the 
few dollars in his cash register? Such 
questions, however, should be debated 
on a higher plane than mere emo- 
tionalism. 

Mr. Henry also employs the statisti- 
cal method to show that abolition of 
capital punishment usually makes no 
difference in the number or rate of 
serious crimes. With all due respect to 
the statisticians, it is still hard to be- 
lieve that one is as likely to kill another 
wilfully, knowing that capital punish- 
ment is reasonably certain, as he would 
be knowing he has an excellent chance 
of serving but a few years in a com- 
fortable, modern prison. 

[t would not be so bad if the op- 
ponents of capital. punishment were 


(Continued on page 362) 











cE 


ymbol 

ee 

ly en- 
pres- 


bril- 
ly re- 


re on 


ithout 





rations 
» head, 
clergy- 
otional 
of the 
ody of 
leeding 
for the 
? Such 
lebated 


> emo- 


statisti- 
tion of 
kes no 
rate of 
spect to 
to be- 
another 
punish- 
> would 
chance 
a com- 


the op- 


it were 


ge 362) 











MODERN FACTORING 

AND HOW IT MEETS 
TODAY'S NEW 

FINANCIAL REQUIREMENTS Not long ago an article ap- 


peared in the American Bar 


Reprinted trom me 
AMERICAN BAR ASSOCIATION JOURNAL 


Association Journal which 
created considerable interest. 
Its title was ““Modern Factor- 


pee ing And How It Meets Today’s 


ee New Financial Require- 











ments.” Its subject is espe- 
cially applicable today, as businessmen prepare financially 
for the uncertainties in the money market. 


Because of the great number of requests we have received 
for copies of the article, we recently reprinted it in booklet 
form. We are pleased to make it available without cost or 
obligation to members of the legal profession. 


the 
BUSINESS 
GROWTH 


{n addition, we invite you to PLAN 


write for copies of “The Busi- 
ness Growth Plan,” a 16-page 
booklet designed for distribu- 
tion to your clients. It de- Slide € 


Commerciat Pactors Corporation 


scribes in nontechnical 





language how factoring, a 
specialized form of commercial financing, provides five ma- 


jor requirements for sound and profitable business growth, 


For free copies, please address your request, speci- 
fying the publication and the quantity desired, to 


Mr. Walter M. Kelly, President. 


In addition to old-line factoring, described in detail in the 
above two booklets, Commercial Factors Corporation offers 
a wide range of credit and financial services, including non- 
notification factoring and accounts receivable financing. We 
also assist many of our clients by advancing funds, on a se- 
cured or unsecured basis, to support inventory, for machin- 
ery purchases, plant expansion programs, mergers, acqui- 
sitions, etc. 


We would be pleased to discuss these services with you in 
detail when the occasions arise. 


Commercial Factors Corporation 
One Park Avenue - New York 16, N. Y. 

















“The brightest blade 


grows dim with rust’’ 


How current 
is your 
decisional 
material? 





Thousands of successful attorneys remain 
professionally alert through subscription to 


THE UNITED STATES 


LAW WEEK 


Each and every week, the subscriber to LAW WEEK 
receives vital information indispensable to successful 
practice. He is kept informed of all the important 
new court decisions and federal agency rulings. He 
receives Supreme Court Opinions in full text. He 
spends five minutes reading LAW WEEK’s authori- 
tative summary and analysis of new law. Using these 
tools properly, he has a clear-cut advantage over 
opposing counsel who has allowed himself to “grow 
dim with rust”. Is your library lacking LAW WEEK? 


Weigh the value of LAW WEEK in 
your practice. Write now for a 


3-Month Trial 
Subscription at 
% the regular rate 





soseeeeeess CLIP AND MAIL THIS COUPON TODAY :***=ss== 


The Bureau of National Affairs, Inc. 
1231 24th Street, N.W., Washington 7, D.C. 


Please begin our weekly mailing of The United States LAW 
WEEK for a trial period of 90 days at the special introductory rate 
of $13.00, including installation of Reference Binders with all mate- 
rial contained in the current volume. If we do not continue sub- 
scription after the trial period, we will return the Binders and 
contents at your expense. 
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Law books from 


CALIFORNIA 


Law in a Changing Society 


By W. FRIEDMANN. Mr. Friedmann, who 
is Professor of Law and Director of Interna- 
tional Legal Research at Columbia Uni- 
versity, here traces the pattern of legal de- 
velopment in property, contract, tort, crimi- 
nal, family, corporate, public, and interna- 
tional law. He draws on material from many 


countries. $8.50 


Law and Opinion 
in England in the 20th Century 


EDITED BY MORRIS GINSBERG. A dis- 
tinguished team of contributors attempts to 
do for this century what Dicey’s Lectures did 
for the last. $6.50 


On Law and Justice 


BY ALF ROSS. 
sets out to vanquish metaphysics in law and 


The renowned Danish jurist 


lay the foundations for a truly scientific study 
of law. $6.00 


The Modern Law of Land 
Warfare 


BY MORRIS GREENSPAN. An up-to-date 
and comprehensive treatment. $10.00 


Forthcoming— 


Antitrust in the Motion Picture 
Industry 


BY MICHAEL CONANT. 
the effect of antitrust laws when applied. 
$5.50 


A case study of 


Mergers and the Clayton Acé 


BY DAVID D. MARTIN. Investigates back- 
ground of the recent new developments in 
antitrust law. $6.00 


Also of interest: the Race & Housing 
Series— 


Property Values and Race, by Luigi 
Laurenti. Privately Developed Interracial 
Housing, by Eunice and George Grier. 
Studies in Housing and Minority Groups, 
ed. by Nathan Glazer and Davis Mc- 
Entire. Each volume $6.00 


At your bookstore or— 


UNIVERSITY of CALIFORNIA PRESS 
BERKELEY 4 
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For LAWYERS who want 
e Increased law office efficiency 
e Improved earnings 


LAWYER’ 5 DAY 




























right page records 
services performed today 


left page tells you 
what's to be done today 


2 pages for each day! 


Time is the lawyer's stock in trade—his 
most precious asset. Good law office man- 
agement demands time conservation, opti- 
mum time utilization, close control over the 

myriad details of reminding, remembering, 
oa eduling and time keeping. A well or- 
ganized lawyer cannot afford to rely on loose 
notes, undisciplined jottings on file covers 
and backs of envelopes, or even in memo pads 
which when destroyed leave no record of 
either the pop acet or the execution. 

LAWYER’S DAY is the brainchild of a 
busy lawyer, designed exclusively for lawyers. 
It is the five-in-one time record book that 
serves as (1) a ime A appointment book, (2) 
a “tickler” reminder system, (3) a aii, 
weekly and monthly work planner, (4) a 
time record, and (5) a diary and permanent 
record of all activities and work done. 
LAWYER’S DAY won't let you forget .. . 
safeguards against failure to bill A time 
and ALL the expenses chargeable to every 
matter for every client. 


A COMPLETE SYSTEM OF 
LAW OFFICE MANAGEMENT 


@ LAWYER'S DAY © NEW CASE MEMO 
@ TIME-DOLLAR LEDGER SHEETS 


LAWYER’S DAY, used with the NEW 
CASE MEMO to initiate all new case infor- 
mation for firm and staff, and the TIME- 
DOLLAR LEDGER SHEET imprinted on the 
reverse side for posting services from LAW- 
YER’S DAY, constitute a complete office 
system—for indexing, filing, recording all 
time and disbursements and billing therefor, 
for each and every matter. The lawyer by a 
few simple entries in LAWYER’S DAY and 
NEW CASE MEMO initiates the procedure. 
His staff does all pe =m, 

Try the LAWYER’S DAY system on ~« 
proval. Use coupon below for free sam 
pages and descriptive materials, or mont 
fillers for the rest of the year, on a No Rid 
trial offer. We pay postage if check ac- 
companies order. If not satisfied, return 
within 10 days for full credit or refund. 
Available in 2 sizes. 


MAIL COUPON NOW! 


DAY-TIMERS, Dept. B-4, Allentown, Penna. 
Please send LAWYER'S DAY or sampie and descrip- 
tive material as checked: 





SR. SIZE JR. SIZE 
8%"’x1l’’ 845%" 
FULL YEAR’S PAGES $8.50 $7.60 2 
MONTHLY PAGES 80¢ amo. ([] 75¢a mo. 1 
beginning with 
a 


7-RING FULL YR. BINDER 


NEW CASE MEMO with 
TIME-DOLLAR LEDGER 
SHEET ON REVERSE 
SIDE (8% ’’ x 11’) 


$3.95 1 $3.75 O 


100-$2.50 1] 500-$9.75 0 











NAME 
ADDRESS 
CITY STATE 
Check encl. [) Bill me ZF 


@ LAWYER'S DAY 
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content to stop there, but invariably 
these “progressives” usually carry their 
“be kind to criminals” attitude right 
down the line. This results in “life 
sentences” which usually last a much 
shorter time, sometimes only a year or 
two. Thus, in many instances one may 
serve no longer a term for wilful mur- 
der than he would for, say, holding up 
a supermarket and running away with 
$100. 


makes a travesty of the law and courts. 


This cheapens human life and 


It is a curious anomaly that as a 
wave of brutal crimes sweeps this na- 
tion, the “liberals” and “progressives” 
step up their campaign to make life all 
the easier for criminals by abolishing 
capital punishment, shortening jail 


Authorities like J. Edgar 


Hoover have 


terms, etc. 
warned us again and 
again of the terrible cost of crime to 
our nation and yet there are those who 
defenses 


would tear down society’s 


against its mortal enemies—the mur- 
derers, rapists and their like. Some call 
this progress; I call it madness. 

Epwarp F, CUMMERFORD 


New York, New York 


Encouraged by 
Anti-Anti-McCarthy Letters 

The letters of J. F. Schlafly, Jr., 
Gertrude J. Buck, Z. L. Begin, and 
John F. Kavanagh in the February 
issue of the JOURNAL enlivened my 
patriotic instincts. 

It is encouraging to know that there 
are lawyers with minds and pens un- 
infected with anti-anti-communism who 
have the fortitude and the forthright- 
ness to publicly contend with the tra- 
ducers of McCarthy and the principles 
for which he fought, 


zealously. 


perhaps over- 


WituiAM C. BRooKEeR 
County Judge 
Tampa, Florida 


Another Supporter 
of Senator McCarthy 
Four members of our Association 
have had the knowledge and under- 
standing to know the true and correct 
story of the McCarthy affair and the 
fortitude to express their irritation over 
the slanted, biased review as printed in 
our JourNAL of Rovere’s book of 
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gncars on that patriot. 


iere is comfort in this. Can this be 
evic once that at long last the members 
of cur profession are emerging from 
our apathy, our failures to seek the 
truth, and our too frequent acceptance 
of the smothering left-wing propaganda 
of the past twenty-seven years? Are 
we beginning to do our own observing 
and thinking? Are we beginning to 
look beyond the narrow confines of 
the orbit in which we spin through our 
daily lives? 

The members of our profession 
played a tremendous role in creating 
the greatest system of government ever 
conceived by man. Up until the begin- 
ning of this century, we protected ‘hat 
system of government. . . 

Senator Joseph R. McCarthy was 
alerted to the Communist menace by 
Secretary of the Navy, James Forrestal. 
Congressman Martin Dies warned him 
of his fate were he to endeavor to ex- 
pose the Communist menace to our 
country. Dies was correct. This cruel 
and vicious war on all who endeavor to 
alert our people liquidated Dies and all 
who followed in his footsteps—Con- 
gressmen Thomas, Wood, and Velde, 
and Senators McCarran, Jenner, and 
with greater malignance, Senator Mc- 
Carthy. Let us bear in mind that Mc- 
Carthy was Chairman of the Senate 
Committee on Governmental Opera- 
tions and it was charged with watching 
over more than 2,000 separate depart- 
ments and bureaus employing over 
2,500,000 persons and spending over 
fifty billion dollars yearly. His com- 
mittee was charged with watching this 
vast bureaucracy for graft, incompe- 
tence, extravagance and disloyalty. He 
restricted his war on Communism to 
the inside of the United States Govern- 
ment. He was performing his duty, but 
that did not protect him. 


Our profession owes a debt of grati- 
tude to these men who fought to a 
great extent in vain, but we owe a 
greater debt to our children, our chil- 
dren’s children, and to those of our 
fellow Their Constitution, 
their form of government, their liber- 
ties must be protected. Are we protect- 


citizens. 


ing them? Isn’t this our duty? 
GeorcE O. BLOME 


Baltimore, Maryland 
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Spacefinder Filing Syotem 
LawO fiver... 


... has successfully proven in hundreds of legal firms that 
it can save 50% or more in filing time, space and money! 





Unique visibility and acces- 
sibility of Spacefinder files, 
shown above, are the secret 
of the speed and economy of 
the Spacefinder filing system. 


COUPON 
TODAY 


TAB PRODUCTS CO., Dept. C 





Photo above shows Space- 
finder File with retractable 
doors raised above some com- 
partments. Note neat appear- 
ance —compatible with finest 
modern office decor. 


A complete range of letter 
and legal Spacefinder models 
is available, for every office 
need, from desk size to stack- 
to-the-ceiling combinations. 


rrRopDuUuc Ts 





995 Market St., San Francisco 3, Calif. 
Gentlemen: Please send us, at no obligation, Filing For Lawyers 
booklet and 24-page Catalog 9 on Spacefinder Filing System. 
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Do you 
practice 
only 


the 
law 


The practice of Federal law is no longer & 
exclusively the ‘‘specialist’s’’ domain. 


Today Federal law is everybody’s concern. 


You will often be confronted with prob- 
lems of a Federal nature, regardless of 
your type of practice. 


Discover why U.S.C.A. is essential to your 
practice. 


Write for full information. 


U.S.C. A. 


U. S. Code Annotated 


WEST PUBLISHING COMPANY 
SAINT PAUL 2, MINNESOTA 
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Lawyers and the Laws of Economics 


by John C. Payne * 


LAWYERS HARDLY NEED to be 
told of the economic plight of their 
profession. Stated baldly, some enjoy 
a highly profitable practice but the 
average member of the Bar has been 
unable, during the last two or three 
decades, to augment his income enough 
to offset massive inflation and spiraling 
taxation. During the same period, most 
other Americans have found their 
actual buying power considerably in- 
while the 
standard of living of the country as a 


creased. In other words, 
whole has shown a steady expansion, 
the financial returns to the Bar have 
been subjected to both an absolute and 
comparative decline.'! Meanwhile, at the 
median and average levels there has 
been an alarming tendency for the in- 
come of practitioners to approach that 
of skilled mechanics and others having 
much less training and responsibility. 

Entirely apart from any inconveni- 
ence to individuals, this deterioration 
in the economic position of the profes- 
sion is a very serious matter. The ex- 
traordinary influence which lawyers 
traditionally exercise in the American 
community and the large responsibili- 
ties imposed upon them in the ordering 
of affairs make it imperative that the 
Bar be able to attract to its ranks men 
of some ability and that practitioners 
maintain a high degree of professional 
discipline. Whatever can be expected 
from isolated is un- 
realistic to suppose that either of these 
criteria of a healthy and effective pro- 
fession can be met unless the Bar as 


individuals, it 





Professor Payne produces figures that show that lawyers as a pro- 
fession are losing ground economically in comparison to other profes- 
sions. The reason, he says, is inefficiency. Lawyers have failed to make 
use of modern techniques for conserving time in the operation of their 


practices. 
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a whole enjoys a favorable economic 
position. Although, fortunately, up to 
now there has been little evidence of 
demoralization among present members 
of the profession, the law schools al- 
ready report that there is a decline in 
both the quantity and quality of young 
men applying for admission.” The law 
is beginning to lose out in competition 
with the other traditional professions 
and with a host of new, well-paid oc- 
cupations enjoying high status and 
offering responsible and intellectually 
challenging work. That this is the result 
primarily of economic factors would 
seem indisputable. This trend, if it is 
not reversed, will inevitably lead to a 
serious deterioration in the composition 
and morale of the Bar, and such an 
eventuality seems unavoidable unless 
the average income of the practitioner 
can be increased. 

Despite the widespread recognition 
of these facts, actual measures pro- 
posed up to this time have been largely 
palliative. True, within the last two 
years the American Bar Association 
has appointed a Special Committee on 
the Economics of Law Practice and this 
Committee has wisely recommended 
the creation of a Bureau of Legal Eco- 
nomics within the Association’s staff 
organization.* But as yet there has 
been no effort to get at the underlying 
causes of the plight in which the pro- 
fession finds itself. And, until that is 
done, it would appear highly doubtful 
whether any truly effective reform can 
be initiated. 


We Must Recognize That 
Lawyers Are Piece Workers 

I believe that we must start with the 
recognition that lawyers are essentially 
piece workers and that in most cases 
their compensation is based on the 
economic interest at stake rather than 
on the time expended in completing a 
particular piece of business. For ex- 
ample, it may require as much effort 
and time to incorporate a corner gro- 
cery as to bring a large manufacturing 
concern into existence, but the com- 
pensation in the latter case will be very 
much larger than in the former. In 
many kinds of work legal fees are com- 
puted arbitrarily by a conventional per- 
centage of the amount involved, with- 
out any reference to the time consumed 
in any particular transaction. Illustra- 
tions of this form of compensation are 
found in such dissimilar work as title 
examination and the representation of 
tort claimants. But whether fees are 
fixed in this manner or by some more 


1. Income of Lawyers in the Postwar Period, 


36 Survey or CurRENT Business (No. 12) 26 
(December, 1956); Lawyers IN THE UNITED 
States, Part II: Income (1958); Lawyers’ 


EconoMIc PROBLEMS AND SOME Bar ASSOCIATION 
Sotutions (1959). 

2. 44 A.B.A.J. 844, 1093, 1130 (1958), 45 ibid. 
318, 1023 (1959). See also 3 Amer. Bar News 
(No. 11) 1 (1958); Downward Trend Noted in 
Admissions to Bar, 3 Amer. Bar News (No. 16) 
2 (1958). 

3. Lawyers’ Economic ProsLEMS AND SOME 
Bar AssocraTiIon So.tutions 20 (1959). In addi- 
tion to the pamphlet just cited the Committee 
has issued Tue 1958 Lawyer and His 1938 
Dotiar (1958); Mopern EquIpMENT MAKES THE 
Lawyer Money (1959); Law Orrice Layout 
AND Desicn (1959); Tax ProspLemMs ENCOUNTERED 
IN THE GENERAL PRACTICE OF THE Law (1960). 
These are the first five of a series of — 
dealing with economic problems of practice. 
See also, 45 A.B.A.J. 364 (1959); 3 Amer. Bar 


News (No. 11) 2 (1958); 3 ibid. (No. 6) 4 
(1958). 
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complex formula, the amount of the 
economic interest, rather than the time 
consumed in the transaction, is in most 
cases the dominant factor. Although 
this premise might lead to the conclu- 
sion that attorneys should assure them- 
selves of adequate incomes by repre- 
senting only those with large financial 
“the 
very wealthy man in very great trou- 


interests (Sterling’s ideal client, 
ble”) , most practitioners are compelled 
of necessity to accept all kinds of work 
with the hope of producing a satisfac- 
tory livelihood by averaging out large 
It follows that the attor- 
professional income is directly 


and small fees. 
ney’s 
dependent upon the volume of work 
which he can turn out and if he is to 
enjoy a larger return he must increase 
his productivity. Any conditions of 
practice which compel him to devote 
unnecessary time to a particular piece 
of business automatically reduce his 
income. The most important economic 
law of the profession is that the lawyer 
pays for inefficiency out of his own 
pocket. 

This principle can be illustrated very 
simply. Let us suppose that a given 
piece of business conventionally carries 
with it a fee of $150 and can ordinarily 
be completed in two days. That means 
that the lawyer’s usual gross per diem 
return from that sort of business is 
$75. Suppose, however, that in a par- 
ticular instance he requires four days 
in which to do the work. During the 
two additional days, he cannot engage 


in other gainful tasks and his daily 


gross income has been reduced to 
$37.50. Conversely, if, through in- 


creased efficiency, he can complete the 
work in one day, the day which has 
been saved can then be employed 
equally gainful work and his return, 
now $150 per day, has been doubled— 
or more than doubled, for his over- 
head has not shown a proportionate 
increase, 

If the lawyer’s economic salvation 
depends upon his increasing his output. 
what concrete measures are required to 
make him more efficient? Mass pro- 
duction of industrial products—gener- 
ally considered the best modern appli- 
cation of the principles of efficiency— 
is ordinarily based upon two maxims. 
The first is that the flow of work should 
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remain steady and uninterrupted so 
that every worker will always have 
enough to occupy his time fully. For 
obvious reasons, this rule cannot be 
applied with full rigor to the practice 
of law. But in many cases the effec- 
tively employed time of lawyers can be 
increased by proper scheduling of work. 
This is true not only in the practition- 
er’s own office but equally in the or- 
ganized activities of the profession. 
For example, the inability of the courts 
and the Bar to organize trial rosters 
results in 


effectively great confusion 


and delay. Because no one has any 
assurance when his case will be called. 
the attorneys are frequently compelled 
to remain virtually idle for consider- 
able periods of time pending exact in- 
formation as to when they will have to 
appear in court. Although it is patently 
impossible to get together ad hoc all 
those involved in a series of litigations, 
such as appear on a trial roster, with- 
out some lost motion, I believe every- 
one agrees that the system prevailing 
in most courthouses is outrageously 
and unnecessarily wasteful of time and 
energy and can be greatly improved by 
careful scheduling.* 

The second, and most important, 
principle of industrial efficiency is that 
all work be accomplished with a mini- 
mum expenditure of time and labor. | 
have already illustrated how this prin- 
ciple applies with peculiar force to the 
practice of law, where compensation 
depends directly upon the volume of 


work produced. 


How Much Motion 
Is Wasted in Practice? 

In fact how much wasted motion is 
there in the practice of law as it is 
now conducted? No one can give a 
completely satisfactory answer to this 
question. But it has been apparent to 
virtually that there is an 
enormous amount of unnecessary effort 


everyone 


in carrying forward legal business. 
This inefficiency appears at every level 
and infects virtually everything that a 
lawyer does professionally. This is.the 
unanimous impression of disinterested 
observers, both now and in the past, 
for the never-ending complaint against 
the Bar has been its inability to trans- 
act business with dispatch and minimal 
effort.° 
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If the Bar is as inefficient as is al- 
leged, what are the underlying causes 
of this failure to do its work properly ? 
Some of the reasons are inherent in 
the nature of legal work. Lawyers can- 
not hope, for example, to engage in 
largely standardized and repetitive op. 
erations, as is possible in a factory, 
Nor, except in a few cases, can they 
rely upon skilled technicians. 
think that the 
causes can be discovered readily and 


Never- 
theless, I removable 
can be stated in a relatively few words, 

In the first place, the personal char- 
acter of law practice creates a consider- 
able tolerance for individual ineffici- 
ency. Whatever the existing rules of 
law and customs of the Bar, some law- 
yers are not able to make a maximum 
use of their time and effort. This lack 
of efficiency is probably most apparent 
in the day-to-day management of law 
offices and in many cases arises simply 
from a lack of information as to more 
acceptable procedures. A great deal of 
assistance can undoubtedly be given in 
the form of suggestions for improved 
practices and the like, but essentially 
this is a matter of personal, rather 
than group, reform. And in the long 
run, this problem is ordinarily solved 
by the forces of competition. 

The second reason the Bar is ineffec- 
tive is its dilatory customs, frequently 
masked in the form of so-called “pro- 
fessional courtesy”. The difficulty which 
the lawyer seeking efficiency faces is 
that a second attorney, with whom he 
has to deal, is willing to waste not only 
his own time but that of the rest of the 
Bar as well. We have all seen examples 
of this sort of practitioner: the chronic 
pleader, the slow closer and the like; 
and we all know that it is impossible to 
carry out business with dispatch when 





4. For some of the complexities involved in 
attaining such a result, see Zeisel et al., DeLay 
tn Court (1959) c. 17. 

5. Any lawyer with a sense of humor can 
obtain keen enjoyment from reading Seagle’s 
Law: THe ScrIence or INEFFICIENCY. However, 
the author overestimates the law’s innate in- 
efficiency and fails to point out its “built in’ 
defects. It is especially alarming that in a pe- 
riod when we are seeing a spectacular increase 
in the efficiency of most other forms of enter- 
sie y there has been nothing comparable in the 

eld of law. A knowledgeable commentator, in 
pointing out how the lawyer is losing in —_ 
petition with laymen in many fields, sa 

‘The average lawyer does things in much t 
same way as did his counterpart of fifty or on 
hundred years ago.’ e author particularly 
stresses that the improvements of research fa- 
cilities “have not reduced the lawyer's efforts 
over former times; they have merely prevented 
him from being overw elmed by the authorita- 
tive accumulation."’ Johnstone, The Unauthor- 
ized Practice Controversy, 4 U. or Kan. 
Rev. 1 (1955). 
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daling with such a person. Judges 
hove also been notorious offenders in 
th.s respect.6 Every practitioner knows 
of nstances of members of the judiciary 
wl) never appear in court until ten, 
who begin their weekends on Thurs- 
da. afternoons, who retire from their 
cir uits for the summer months, who 
interminably delay in handing down 
decisions and so on ad infinitum. I be- 
lieve that these abuses occur largely 
because they are tolerated by the 
existing “climate” of professional opin- 
ion. I believe also that they will 
cease when the Bar realizes that these 
delays and inefficiencies are paid for 
out of the Bar’s own pocket. When that 
time comes, dislike for such conduct 
will become so great and so manifest 
that none will be able to stand before 
the storm. In other words, the Bar will 
get just as much efficiency in its own 
custom as the Bar itself demands. 
However, the greatest cause of in- 
efficiency in legal practice is undoubt- 
edly found in the law itself. Our legal 
system was put together at a time when 
human affairs proceeded at a leisurely 
pace, when the volume of transactions 
was small, and when there was a great 
deal of what we now consider unneces- 
sary pomp and ceremony. Although 
the everyday conditions of life, and 
particularly economic factors, have 
changed drastically since that time, the 
form of legal transactions has seen 
only minor alterations. In other words, 
our system of handling law business is 
archaic and unsuited to modern con- 
ditions and must be changed if legal 
practice is to be conducted efficiently. 
The best, and certainly the most notori- 
ous, illustration of this sort of thing is 
the method used in bringing legal dis- 
putes to trial and ultimate adjudica- 
tion. It can be said that the traditional 
system of pleading and trial is de- 
signed to waste time and effort rather 
than conserve it and that the tactics of 
lawyers have made litigation so pro- 
longed and vexatious that most men of 
business, accustomed to reasonable effi- 
ciency in their own affairs, will go to 
almost any lengths to avoid a lawsuit.‘ 
If this has been true traditionally and 
if lawyers have habitually ignored the 


complaints of the laity, the time has 
itself 
whether the outrageous cost of this 


come when the Bar must ask 


system is not being paid for by the 
profession as much as by our clients. 
What lawyers forget is that in general 
they receive no extra compensation for 
delays, for special pleading, for dilatory 
maneuvering and the like. What in fact 
they are paid for is to bring litigation 
to a conclusion. And the more expedi- 
tiously they can dispose of cases the 
more business they can handle and the 
larger their incomes. Thus, the lawyer 
has the greatest self-interest in carrying 
out lawsuits with as much speed and 
as little labor as possible. But any in- 
crease in his efficiency is currently 
blocked by those rules of law which 
permit a delaying or technical opponent 
or a delaying or technical judge to 
cause unending waste of time and use- 
less efforts, and no really substantial 
improvement is to be hoped for until 
the rules permitting such procrastina- 
tion and extra labor are eliminated. 

Another palpable illustration of the 
inefficiency resulting from antiquated 
legal rules is the system of title exami- 
nation prevailing in all American juris- 
dictions. As a result of the inordinate 
number of interests which we permit 
to attach to land, of their long and un- 
certain duration and of the fantastic 
anachronisms in the system of keeping 
public records, title examination has 
become so time-consuming and un- 
profitable that in many areas it is 
being handed over bodily to title in- 
surance companies, with the loss of an 
enormous volume of fees previously 
enjoyed by lawyers. 

There are other flagrant and notori- 
ous illustrations which come to the 
mind of any lawyer; the labor required 
in legal research; the lack of adequate, 
approved forms; the uncertainties as 
to substantive rules applicable to even 
common transactions; and so on and 
on. What is important for the lawyer 
to remember is that all of these delay- 
causing factors are the results of rules 
of law—man-made rules which can be 
changed by carefully drawn legislation. 

In the long run the economic salva- 
tion of the Bar lies in a massive and 
concerted attack upon all those legal 
doctrines which, in their application, 
make the prosecution of legal business 
time-consuming and _ inefficient. This 
will require a re-examination of nuch 
of our existing dogma and a ruthless 
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purge of those principles which permit 
delay and unnecessary exertion in the 
work which we perform. Lawyers must 
become law reformers, not merely for 
the public good but to create condi- 
tions under which they can earn a satis- 
factory livelihood. 


It may be contended that it is all 
very well to suggest legal reform for 
the purpose of increasing the Bar’s in- 
come, but that judges and legislators— 
not the Bar—control the content of the 
law and that the law serves other pur- 
poses than the convenience of our pro- 
fession. Both these contentions may 





6. A careful official study of the work of the 
federal courts found “shocking conditions of 
delay and neglect”. FreLtp StuDy oF THE OPERA- 
TION OF THE UNITED States Courts (1959). It is 
assumed that the work of state and local courts 
is even less efficient. 

7. If the complacency of the Bar has in the 
past sometimes held in check a salutory self- 
criticism it should be remembered that one of 
the greatest of modern jurists has said that one 
should avoid litigation as one would avoid 
death or great sickness. See also, Demer, 270 
Insurance Companies Arbitrate Inter-Company 
Claims, 42 J. Am. Jup. Soc. 92 (1958), and John- 
stone, supra. Movements like those relating to 
arbitration and unauthorized practice are too 
complex to be treated in this article but they 
are all symptomatic of the public’s demand for 
more efficient services than the Bar has been 
able to furnish up to this time. 
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be literally true, but they have little 
practical relevance. In our American 
community the power of lawyers, where 
they are united. is sufficient to ensure 
the passage of legislation which they 
some overriding 


recommend. unless 


public consideration interferes, This is 


especially true in matters affecting prac- 
tice and the technical substantive law. 


If the purpose of legislation is to make 
the administration of law more efficient 
and less time-consuming, the possibility 
of conflict between the needs of the 
Bar and those of the public is virtually 
non-existent. Throughout the ages the 
execration hurled at lawyers has been 
based on their useless ritual, their in- 
ability or refusal to carry forward busi- 
ness with effectiveness and, above all 
else. on their persistent and inexcusable 
delay. That efforts on the part of the 
Bar to remove the causes of these criti- 
cisms should encounter public opposi- 
tion is so unthinkable as hardly to 


deserve consideration. 


The Medical Profession 
Shows What Can Be Done 

It has been the habit of the Bar to 
look with wonder (and some envy) at 
the large increase in the income of the 
medical profession during recent years. 
What lawyers have overlooked is that 


this increase has not been accompanied 
by a commensurate rise in medical 
fees.. The average doctor has simply 
been able to do his work more eflec- 
tively, to see more patients and to col- 
lect more fees. This efficiency has been 
attained in part through better office 
practices and in part because the public 
has been willing to give him better 
facilities. in the form of hospitals and 
clinics, for carrying on his work. The 
that 


comes from increased efficiency and 


dual lesson increased income 
that public co-operation can be ob- 
tained in such an enterprise—should 
not be lost to the legal profession. 

I have tried to show that the eco- 
nomic position of the Bar will improve 
when lawyers can be induced to give 
up delay and inefficiency in handling 
legal business. Such reform will be 
effected in part by individual action, in 
part by altering the customs of the 
Bench and Bar but more especially by 
the alteration of positive rules of 
law. Only then can the Bar hope to 
that 


which, in modern America, justifies a 


attain degree of effectiveness 
large increase in compensation. This 
means that the lawyer must take on the 
role of reformer not merely pro bono 
publico but in protection of his own 
interest.” In the past the reformer has 


been something of a voice crying in 
the wilderness and he has had the u'- 
most difficulty in rallying the support of 
the great bulk of practitioners. In part 
this indifference was the result of the 
naturally conservative character of lega| 
training but to a greater extent it un- 
doubtedly stemmed from the lack of 
any specific motivation for alteration 
in existing practices. lf. however, the 
Bar can be made aware of the financial 
advantages which it can reap by in- 
creasing its own effectiveness, a whole 
new era in the administration of law 
may be in the making. If some idealists 
balk at the idea that a more efficient 
legal system may arise out of the Bar’s 


self-interest, | for one cannot agree. 





8. Between 1935 and 1951, the mean net 
annual income of non-salaried physicians in- 
creased from $3,695 to $13,432. AWYERS' Eco- 
NOMIC PROBLEMS AND SOME Bar ASSOCIATION 
So._utTions (1959). During the same interval, 
using the 1947-49 average as a base, average 
general practitioners’ fees increased only from 
73.8 to 107.3. Langford, Medical Care in the 
Consumer Price Index, 1936-56, MonTHLY LasBor 
Review, September, 1957, page 7. See also, 
Weinfeld, Income of Physicians, Survey or 
CurRRENT BusINess, July, 1951, page 9; ‘‘Hourty 
WaGEs"’ OF PHYSICIANS AND Dentists (Bureau of 
Medical Research, Misc. Pub., M. 88); Dickin- 
son and Bradley, Survey oF PuysIcIANs’ IN- 
comes (Bureau of Medical Research Bull., No. 
84); Trends. New Medical Materia, January, 
1959, pages 22-23. 

9. “The brutal fact is that the lawyers of the 
United States have been as indifferent to their 
own interests as they have been jealous of, and 
faithful to, the interest of their clients.” 
Reginald Heber Smith, quoted in Segal, Law- 
yers in the National Economy, 42 A.B.A.J. 920, 
923 (1956). 


ry 
| here is one thing that stands out in all legal history, and that is that the lawyer 
is the inveterate and uncompromising foe of absolutism. Any absolute ruler is 


pretty certain to run afoul of lawyers and judges and Cromwell found that out. . . 


As I said a moment ago, the lawyer is the uncompromising and inveterate foe of 


absolutism. Absolutism all over the world and in every connection encounters the 


lawyer's demand that before any one’s will is subjected to the will of another, 


before any one’s claims or rights are disposed of, he shall have a full and fair 


hearing and be competently represented. Wherever there is a movement to sub- 


stitute the will of some one for the law of the land, administered by persons 


brought up in administering and understanding the law of the land, you will find 


this opposition to lawyers. 
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15 NACCA Law JournaL, May, 1955, 
“Editorial, The Reader’s Digest Article,” 


pages 25 and 28. 
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Taxation Without Representation Modernized 


by Floyd E. Britton 


"HE RECENT OPINION of the U.S. 


Supreme Court in the Northwestern 
States Portland Cement and Stockham 
}alves' cases aroused the anger and 
concern of the business community in 
the United States to a degree probably 
without precedent in the history of tax- 
ation in this country since the Stamp 
lax Act, the Declaration of Independ- 
ence and the American Revolution; 
and amazingly enough the hue and cry 
touched off by the decision represents 
the same basic reaction of Americans to 
the same odious thing which so aroused 
the colonists nearly 200 years ago— 
“taxation without representation”. It 
was then thought to be tyranny. It can 
be no less now when we do it to our- 
selves, each state to the residents of the 
others. 

Irrespective of what may have 
touched off the fireworks, the particu- 
lar decision in fact represents only one 
of many illustrations of the growing 
practice of states of taxing politically 
ineffectual 


including foreign corporations with 


residents of other states. 


“commercial domicile” outside the 
state, and correspondingly exempting 
their own residents from tax. The re- 
cent decisions may be regarded as 
merely the last of an accumulation of 
unjust and unwise taxes against non- 
resident businesses destructive of the 
federal system. The pent-up anger of 
the business community finally burst 


ind Congress, unlike King George III, 


This article discusses the problem of state taxation of non-resident 
businesses with respect to extraterritorial value or transactions by a 


number of devices—practices which have apparently been growing in 
recent years and which to some extent at least have received the sanc- 
tion of the Supreme Court. Mr. Britton believes that these current 
practices threaten the federal system and that the courts in their over- 
emphasis on interstate commerce have overlooked the more funda- 
mental issue of due process. This is the first part of Mr. Britton’s 
article. The second will appear next month. 


* of the Illinois Bar (Chicago) 


heard and with almost unprecedented 
celerity heeded the outcry with stopgap 
legislation and a direction to appropri- 
ate committees of both houses to study 
the problem and report their recom- 
mendations to Congress by July 1, 
1962. 

This is an attempt to put the fire- 
works into perspective with the broader 
and deeper problem of which they are 
but symptoms. It represents perhaps a 
new approach to the problem. 


Effect of Recent Decisions 

The particular opinion relates spe- 
cifically to income taxes where, it is 
generally assumed, entire net income 
or a portion of it is apportioned within 
and without the state on a sales factor 
in which sales are allocated to destina- 
tion. The obvious effect of such an 
apportionment formula when applied 
equally to all taxpayers subject to tax 
within and without the state is, broadly 
stated, to tax politically ineffectual non- 
resident businesses, corporate and in- 
dividual, on account of and proportion- 
ate to shipments into the state and to 
exempt home industry from tax on 
account of and proportionate to ship- 
ments out of state. 

The particular decision and others 
preceding and following it were and 
perhaps are generally supposed (a) to 
require some sort of a minimum 
“nexus” or connection between the non- 


resident taxpayer and the taxing state 
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as a basis for “jurisdiction” to tax in 
some amount and (b) when such a 
nexus exists to approve a formula for 
determining the amount of tax in which 
entire net income of the taxpayer or a 
portion of it is apportioned within and 
without the state on a sales factor with 
sales allocated to destination. 

The shriveling of this nexus by the 
recent decisions to a point where ap- 
parently little remained except mere 
shipment of goods into the taxing state 
and perhaps the mere “injection of 
advertising into media reaching” the 
taxing state as presaged by the dissent 
in Miller Bros. Co. v. Maryland* in re- 
spect to use taxes, seems to have been 
the immediate spark for the fireworks. 
The fear, however, that allocation of 
sales to destination either had been or 
would be judicially approved added 
materially to the concern and certainly 
reflects one of the basic problems. 

The stopgap legislation is designed 
to enlarge this minimum nexus and 
stop further shriveling of it. The real 
problem of determining how the 
amount of tax on non-resident busi- 
nesses may be determined given this 
minimum jurisdictional nexus is the 
primary 


problem for congressional 


study under the act. 





1. Northwestern States Portland Cement Co. 
v. Minnesota and Williams v. Stockham Valves 
and Fittings, Inc., 358 U. S. 450, 3 L. ed 421, 
79 S. Ct. 357, 4 STC Par. 200-002 (1959). 

2. Public Law 86-272 approved September 
14, 1959. 

3. 347 U. S. 340, 98 L. ed. 745, 74 S. Ct. 535, 
3 STC Par. 200-111 (1954). 
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Problem Involves 
Various Kinds of Tax 

The source of the trouble, however, 
lies much deeper and broader than net 
income taxes and the allocation of sales 
to destination. It involves at the very 
minimum sales and use taxes and the 
entire field of apportionment among 
states of capital stock, net worth and 
all other like values as well as appor- 
tionment of net income for purposes of 
state taxation. 

No substantial distinction is appar- 
ent between apportionable net income 
value and apportionable capital stock 
value. A formula which is fair as to 
one should be basically fair as to the 
other. States having both net income 
and capital stock taxes often use the 
same basic formula for each. Indeed, 
often if not generally, capital stock 
value is directly or indirectly a mere 
capitalization of net income and there- 
fore value and 


represents the same 


should be similarly apportioned. A 
possible exception is that net income 
value may often be more accurately 
apportioned by formulas known as sep- 
arate accounting and this may not be 
feasible in the case of capital stock 
value. In any event, it would seem 
that the amount of capital stock value 
apportioned to a state ought in logic 
to vary directly, at least roughly, with 
the amount of net income apportioned 
to the state. The failure of students to 
appreciate this fact and the tendency 
to treat apportionment to net income 
as unrelated to apportionment of cap- 
ital stock or net worth value has con- 
tributed substantially to the existing 


confusion of thought. 


Policy of States of Taxing 
Each Other’s Residents and 
Exempting Their Own 

The current outcry is basically the 
outgrowth of an apparent and quite 
natural desire of states (a) to satisfy 
their need for additional revenue from 
non-resident businesses having no sub- 
stantial political influence in the state, 
(b) to relieve their own residents of 
the increased burden of taxes to the 
fullest possible extent, and (c) to invite 
new industry to the state and penalize 
those who refuse to accept the kind 
and generous invitation. 
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This desire of states, this state tax 
policy if you please, to tax each other's 
resident businesses and to exempt their 
own is reflected especialiy in the 
liability of non-resident businesses for 
use taxes with respect to sales out of 
state but shipped into the state and the 
exemption of resident businesses from 


gsoods 


with g 


sales taxes respect to 
shipped out of state; and in the rigging 
against non-resident businesses and in 
favor of resident businesses of formulas 
for the apportionment of taxable value 
for the purpose of state taxes on or 
measured by capital stock, net worth, 
net income, etc. 

Courts partly to blame. It must be 
noted, of course, that states have been 
encouraged and supported in this policy 
and even driven to it* to an amazing 
degree by the U. 5S. Supreme Court 
itself. Not all of the blame can be laid 
at the doors of states. The failure of 


the U, 


courts adequately to protect non-resi- 


S. Supreme Court and other 


dent businesses from state taxation and 
the tendency of the courts to give ex- 
cessive protection to resident businesses 
is indeed basically what touched off 
the current fireworks. The basic sense 
of outrage out of which the battle cry 
of the colonists arose has apparently 
lapsed jpto a state of innocuous desue- 
tude in the interpretation and applica- 
tion of the commerce clause and the 
Fourteenth Amendment in the field of 
state taxation. It has been supplanted 
by legalistic jargon resulting in what 
the Court itself called “tangled under- 
brush of past cases” which have “not 
always been clear ... consistent or rec- 
oncilable”.” The result is that almost 
anything can be proved or disproved 
by what the courts have said. This re- 
view seeks to discuss the problem from 
a practical standpoint, realizing full 
well that it runs counter to much that 
has been said in the literature on the 
subject, including judicial decisions. 

Illustrations. Following are illustra- 
tions (by no means all) of the taxation 
of non-resident businesses and the cor- 
responding exemption of resident busi- 
nesses from tax. 


Sales and Use Taxes 
An out-of-state retail sale of goods 
by a non-resident shipped on orders of 
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the purchaser to a destination within 
the state is taxable to the non-resident 
seller through the device of a use tax on 
the purchaser for which the non-resi- 
dent seller is personally liable whether 
or not he collects it from the pur- 
chaser.” This in practical effect taxes 
the non-resident seller on account of 
and proportionate to his shipments into 
the state. The non-resident seller is in 
effect taxed although the tax in prac- 
tical effect taxes extraterritorial trans- 
actions and tends to prevent business- 
men from seeking and accepting orders 
requiring shipment out of the state. 
Except for the direction of the pur- 
chaser to ship interstate, there would 
be no tax by the taxing state on the 
non-resident seller measured by the 
sale and the tax is proportionate to the 
shipment in all respects like an import 
duty. Amazingly enough, a majority of 
the Supreme Court in Miller Bros. Co. 
v. Maryland, supra, finally revolted un- 
der the circumstances of that case but 
as usual left the principle of the de- 
cision in substantial doubt. 
Conversely, however, a retail sale of 
goods by a resident business within the 
state shipped on orders of the pur- 
chaser to an out-of-state destination is, 
broadly stated, exempt from a retail 
sales tax. J. D. Adams Mfg. Co. v. 
Storen, supra. The resident seller is 
exempt although the taxable event oc- 
curred within the state and the tax 
would not in fact tend to stifle free 
trade among the states. Unless the pur- 
chaser directs shipment to be made out 
of state the sale would be subject to 
tax. The exemption induces and the tax 
would not unreasonably restrain inter- 
state commerce whether the exemption 
be considered as being granted to the 
seller or the non-resident purchaser. 
Thus, the non-resident seller is in 
effect taxed upon sales made outside 
the state if the purchaser directs ship- 
ment to be made into the state and if 
perhaps the seller has a jurisdictional 
“nexus” however small in the state; 
and the resident or the 


seller, non- 


resident purchaser from him, is by 





4. See, for example, J. D. Adams Mfg. Co. 
v. Storen (1938), 304 U. S. 307, 58 S. Ct. 913, 
82 L. ed. 307, 1 STC Par. 529, which forces states 
to exempt from tax sales made within the state 
requiring shipment out of state. 

Northwestern States and Stockham Valves 

cases, supra note i. 

6. General Trading Co. v. State Tax Com- 
mission, 322 U. S. 335, 64 S. Ct. 1028, 88 L. ed. 
1309, 1 STC Par. 564 (1944). 
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rice of the United States Supreme 


aa 


Court exempt from tax if the pur- 
chiser directs shipment to be made out 
of state. Sales requiring shipment out 
tate are not taxed in the state where 


thy are made but by the state to 


which the purchaser directs shipment 


ve made. What a topsy-turvy world 


axation! 


( 


The Rigging of 
Apportionment Formulas 
Against the Non-Resident 

Formulas used by states for appor- 
tioning net income, capital stock or 
net worth are often rigged against non- 
resident businesses in favor of resident 
businesses. They are often designed to 
subject to the state’s tax extraterritorial 
value (either net income, capital stock 
or net worth) of non-resident busi- 
nesses and correspondingly, of course, 
to relieve home industry from tax. 

Rarely, for example, is an appor- 
tionment formula designed to give ade- 
quate weight to the contribution of 
management (the organization at the 
home office or commercial domicile), 
to entire net income, capital stock or 
net worth value. This has the effect, of 
course, of taxing foreign businesses 
extraterritorially with respect to a sub- 
stantial part of the net income earned 
or capital stock or net worth value pro- 
duced or represented by home offices 
outside the state and correspondingly 
of relieving home industry from tax 
with respect to a substantial part of the 
net income actually earned or capital 
stock or net worth value actually pro- 
duced or represented by home offices 
within the state. 

A gross receipts factor, for example, 
in which receipts are allocated to oper- 
ating branches or to destination within 
and without the state normally gives no 
effect whatever to location of manage- 
ment or to the production of value by 
management at the place commonly 
called the home office within or without 
This 


factor is used singly or in combination 


the state. is true whether the 
with other factors. A tangible property 
factor gives very little effect unless the 
real estate occupied by the home office 
is owned by the taxpayer or rented 


property is included in the property 


fraction and unless intangibles are in- 


cluded in the property factor. A payroll 
factor is about the only factor normally 
giving substantial effect to the location 
of management within or without the 
state and this is normally reduced to 
one third by averaging the payroll frac- 
tion with a sales fraction and a tangible 
property fraction. 

There are many instances indeed 
where vast home offices of a taxpayer 
with operating branches in many states 
could be transferred from one state to 
any one of several states without affect- 
ing the amount of state franchise tax 
payable in either the state from which 
or the state to which they were re- 
moved. This can happen, of course, as 
to any two states where capital stock, 
net worth or net income value is appor- 
tioned for the purpose of tax on a 
single factor of gross receipts and all 
receipts are attributed to operating 
branches or to destination. Theoreti- 
cally, indeed, a taxpayer with home 
offices in any one of such states but 
with no operating branches or deliver- 
ies of goods in the state would escape 
the tax entirely. 

For further example, in Ford Motor 
Co. v. Beauchamp’ the annual fran- 
chise tax on corporations was based on 
capital stock value apportioned on a 
gross sales or receipts fraction. Such a 
fraction clearly exempts corporations 
with home offices within the state from 
a tax on the proportion of capital stock 
value produced or represented by home 
offices within the state and taxes extra- 
territorially a substantial proportion of 
capital stock value produced or repre- 
sented by home offices outside the state. 
Under such a formula Ford Motor Co. 
could move its vast home offices, includ- 
ing its executive, research, planning. 
accounting and all other management 
offices, to Texas without increasing its 
Texas franchise taxes, since the propor- 
tion of Texas sales to total would re- 
main the same. See also Household 
Finance Corporation v. State Tax Com- 
mission.® In the light of the latter case 
Household Finance Corporation could 
move its vast home offices to Maryland 
without increasing its Marylanc capital 
stock tax since the ratio of Maryland 
receipts to the total would remain the 
same. These are not isolated cases. The 
fault, of course, is in the sales or re- 
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ceipts factor widely in use either singly 
or in combination with other factors. 
Objective students of the subject are 
coming to the view that a sales factor 
is not a measure of capital stock, net 
worth or net income value at any par- 
ticular place. To whatever place sales 
are allocated, a sales factor necessarily 
tends to exempt value within the state 
as to some taxpayers and to tax extra- 
territorial value as to others. 


Intangibles 

The manner in which intangibles are 
treated in an apportionment formula 
also often, if not usually, has the practi- 
cal effect of taxing non-resident busi- 
nesses on extraterritorial value and 
reciprocally exempting resident busi- 
nesses. The treatment in an apportion- 
ment formula of intangibles and gross 
income therefrom is, of course, a difh- 
cult problem, but it must be solved if 
fair and reasonable apportionment for- 
mulas are to prevail which tax only 
that value which is within the state. 

The general corporate funds and 
other intangibles representing working 
capital seem to constitute capital con- 
tributing to the production of taxable 


7. 308 U. S. 331, 60 S. Ct. 273, 84 L. ed. 304, 
1 STC Par. 187 (1938). 
8. 212 Md. 80, 128 A. 2d 640 (1957). 
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value in the state of their situs equally 
dollar for dollar with the bricks and 
mortar of the plants. The failure to 
include at least such intangibles in the 
property fraction has the effect of rig- 
ging the formula against non-residents 
in favor of residents because the situs 
of intangibles is normally in the state 
of residence or domicile unless they 
have a business situs elsewhere. 

Investment and subsidiary capital or 
net income. The portion of capital stock 
or net income value represented by in- 
vestment and subsidiary capital or in- 
come is often apportioned on the same 
factors by which capital stock or net 
income value represented by the oper- 
ating business is apportioned, 1.e., tan- 
gible property, payroll and receipts or 
sales. Inasmuch, however, as relatively 
little tangible property, payroll and 
receipts are applicable to investment or 
subsidiary capital or net income, the 
effect, as to businesses domiciled in the 
state, is to exempt from tax a substan- 
tial portion of capital stock or net in- 
come value represented by those items 
within the state and as to non-resident 
businesses the effect is to tax extrater- 
ritorially a substantial portion of capi- 
tal stock or net income value repre- 
sented by those items outside the state. 
It is the same old story of exempting 
home industry from tax and taxing the 
foreigner extraterritorially. The fault, 
of course, is sometimes recognized as 
to income taxes by separately allocating 
income from intangibles, but as to 
capital stock taxes appeal to due proc- 
ess is the only remedy, and this has 
proved to be rather futile and certainly 
too expensive for most taxpayers. See 
Cleveland Cliffs lron Co. v. Michigan.” 
Commonwealth vy. Columbia Gas & 
Electric Co.'° is a rare example of 
success, 

Even under the New York Business 
Corporation Tax Law, which attempts 
to deal with the problem of investment 
and subsidiary capital and income, the 
primary thought seems to be to relieve 
home industry of tax and to tax non- 
resident businesses extraterritorially. 
Under New York’s law a non-resident 
business is taxed on the value of shares 
of stock held outside the state in sub- 
sidiaries operating in New York and 
paying their own tax. Of course, home 
industry pays the same tax but in view 
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of the relatively low rate the tax oper- 
ates as a partial exemption of home in- 
dustry with respect to shares in such 
subsidiaries held within the state and 
the taxation of non-residents with re- 
spect to extraterritorial value. In other 
words, the statute gives no effect in 
taxing value represented by stock in 
subsidiaries to the location of the home 
offiice—the situs of the stock—within 
or without the state. 

In Pennsylvania, dividends are ex- 
cluded from entire net income before 
apportioning the balance. That is won- 
derful for businesses domiciled in the 
state. As to 
however, it represents no tax saving. 


non-resident businesses, 


As to non-resident businesses dividends 
are normally received outside the state 
with respect to shares of stock having 
their situs outside the state. According- 
ly, net income represented by such 
dividends is outside the state and not 
taxable under the due process clause. 
The exemption of dividends in Pennsyl- 
vania is a standing invitation to non- 
resident businesses to move to that state 
at no additional income tax cost with 
respect to dividends from subsidiaries. 

Allocation of sales to destination. 
The specia! subject of this article—the 
allocation of sales to destination—is 
merely another example of the many 
apportionment formulas rigged against 
non-resident businesses and reciprocal- 
ly in favor of resident businesses. In 
the apportionment of taxable value for 
the purpose of a state tax on or meas- 
ured by net income, capital stock or net 
worth by a gross receipts or sales factor 
receipts from sales made outside the 
state by non-residents are often counted 
as sales or receipts within the state if 
the purchaser directs shipment to be 
made into the state and if the seller has 
a jurisdictional “nexus” however small 
within the state. This, of course, taxes 
the non-resident seller on account of 
and proportionate to his shipments into 
the state and it is claimed that this does 
not tend to stifle free trade among the 
states. It does so in fact certainly be- 
cause except for the direction of the 
purchaser to ship the goods into the 
taxing state, there would be no tax in 
the state of destination on the non- 
resident seller measured by the sale. 
The tax in practical effect is on account 
of and proportionate to the shipment 
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into the state. It is a direct deterrent to 
the search for and acceptance of orders 
requiring shipment interstate. 

Conversely, however, in such a for- 
mula receipts from sales made within 
the state are counted as out-of-state re- 
ceipts or sales if the purchaser directs 
shipment to be made to another state. 
This, of course, exempts resident sellers 
from tax on account of and proportion- 
ate to shipments out of state on sales 
made within the state. See, for example, 
Evening Star Newspaper Co. vy. District 
of Columbia" where the District Regu- 
lations in effect directed the allocation 
of sales to destination and were rightly 
held to exempt from tax net income of 
the taxpayer with home offices in the 
District proportionate to sales of news- 
papers shipped out of the District. 

This is the practical result of the 
practice of allocating sales to destina- 
tion when sales are used as an appor- 
tioning factor. The practical result is 
the same as in the case of sales and use 
taxes. As to both sales and use taxes 
and net income, capital stock or net 
worth taxes measured by sales to desti- 
nation, the due process and commerce 
clauses seem to operate in reverse as 
though we were looking in a mirror. 
Shipments into the state by non-resi- 
dent businesses pursuant to sales made 
outside the state are in effect taxed 
although the tax clearly and directly 
tends to restrain interstate commerce; 
and shipments out of state pursuant to 
sales made within the state by resident 
businesses are exempted although the 
tax would not in fact tend, unreason- 
ably at least, to restrain interstate com- 
merce. Exemption from a tax meas- 
ured by a sale requiring interstate 
shipment induces interstate commerce 
and a tax measured by a sale within 
the state would not unreasonably re- 
strain interstate commerce even though 
it requires shipment out of state and a 
tax measured by an out-of-state sale 
which would not be imposed except for 
shipment into the state necessarily 
tends to restrain interstate commerce. 
Again one exclaims what a topsy-turvy 
world of taxation! 





9. 351 Mich. 652, 88 N.W. 2d 564 (1958). 
10. 336 Pa. 209, 8 A. 2d 404 (1939). 
11. U. S. C. A. (D. C. Circuit, December 10, 
1959) CCH Tax Reports Par. 14-140. 
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Rigged Apportionment 
/ ormulas as Unsound 
liscal Policy 
This practice of rigging apportion- 
non-resident 


ent formulas against 


isinesses and in favor of home in- 


dustry and the similar situation in 
respect to sales and use taxes are parts 
of the same unsound state tax policy. 
|: is not consistent with the federal sys- 
im. To the extent that states rely upon 
non-resident businesses for revenue 
political checks on excessive or unwise 
-tate spending normally exerted by res- 
ident businesses are absent. And the 
fault is compounded when the active 
support of such taxes by residents is 
induced by the reciprocal reduction in 
their taxes as is the case with all such 
rigged apportionment formulas. It may 
he deemed sound state policy to give 
tax exemptions to home industry with 
respect to value within the state meas- 
ured, for example, by shipments out of 
state, but states should not, it is sub- 
mitted, be permitted to make up the 
lost revenue by the taxation of non- 
resident businesses with respect to 
extraterritorial value measured by ship- 
ments into the state nor penalize non- 
resident businesses for stubbornly re- 
fusing to move their home offices to 
the taxing state. 

Residents, of course, like and non- 
residents dislike such tax practices and 
since we are all residents as well as 
non-residents we are all torn between 
conflicting emotions. As residents we 
like, for example, allocation of sales to 
destination, the exemption of value 
represented by home offices in the state, 
and the exemption from sales taxes of 
sales requiring shipment out of state; 
but as non-resident sellers we think we 
are being imposed upon for much the 
same reason the colonists thought they 
were being imposed upon. As_non- 
residents we have no effectual means of 
political protest and redress. Each of 
us, of course, seeks to rationalize his 
own predominate emotion. So far, as 
non-residents, we have been fighting a 
losing battle, perhaps because relatively 
few of us, as non-residents, are directly 
affected by the taxes on extraterritorial 


value or have sufficiently powerful 
voices to be heard and all of us as 
residents benefit at least to some extent 
and many of us to a substantial de- 


gree by the corresponding exemptions. 


Moreover courts seem to be incapable 
of understanding the practical opera- 
tion of apportionment formulas or of 
adhering to principle, or in any case of 
keeping state taxes in harmony with 
the federal system. 

Taxation without representation may 
not be a statement of a legal principle 
in the federal system (the due process 
and commerce clauses have taken its 
place), but it is an odious thing, repre- 
sents unsound fiscal policy and should 
be held to an absolute minimum with 
or without reciprocal exemptions of 
residents, rather than as is the current 
trend extended to the uttermost limits 
of what the traffic will bear, the foreign 
businesses can stand for, and the courts 
in their confusion will sustain under 
the due process and commerce clauses. 

It has been said that it makes no 
total 
tioned, assuming all states have com- 


difference how value is appor- 
parable tax systems, rates and appor- 
tionment formulas and no more than 
100 per cent of value is in the aggre- 
gate taxed. It makes, however, several 
cogent differences. First, as pointed 
out, taxation of non-residents on extra- 
territorial value and corresponding ex- 
emption of residents materially lessens 
political checks on excessive and un- 
wise state spending. Second, it throws 
cold water on the desire of growing 
businesses to seek and accept orders re- 
quiring shipment into additional states. 
This is so even when no more is in- 
volved than making additional tax re- 
turns, for even this can be absolutely 
prohibitive to those lacking sufficient 
capital to finance a tax department or 
whose margin of possible profit or 
amount of assured orders from a new 
state is too slim to warrant it. 

It makes. still another difference. A 
non-resident business does not like to 
be taxed on value which it knows is not 
within the state. It therefore stimulates 
tax controversies. Much of the enor- 
mous amount of litigation over appor- 
tionment formulas has been because 
the formulas were rigged to tax extra- 
territorial value. It does not satisfy 
due process or one’s sense of fairness 
to require a citizen of the Unitea States 
to pay taxes to a state of which he is 
not a resident on value not within the 
territorial limits of that state, whether 
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that value be called capital stock, net 
worth, or net income. 

Solution to the problem necessarily 
lies in the Fourteenth Amendment and 
the commerce clause. The integrity of 
both in their application to state taxes 
as well as the general health of the 
national economy hang in the balance. 


Apportionment Formulas— 
Standard of Reasonableness— 
Due Process 

Non-resident businesses shipping in- 
to a state have relied chiefly on the 
commerce clause for relief. The due 
process clause has often been relegated 
to a secondary position as relating sole- 
ly to the jurisdictional “nexus” or con- 
nection between the taxpayer and the 
state rather than to the amount of value 
to be taxed given the necessary juris- 
dictional nexus. 

The Supreme Court has apparently 
not been able to deal adequately with 
the actual economic impact of state 
taxes in slowing up free trade among 
the states. There is a wealth of excellent 
but meaningless prose in the decisions. 
Most decisions speak in beautiful but 
legalistic terms of the “taxation of 
interstate commerce” or the technical 
“burdening” of interstate commerce by 
state taxation without getting down to 
earth and discussing the prosaic but 
basic question whether or not a tax 
actually tends to restrain a business- 
man from seeking and accepting orders 
requiring shipment of goods inter- 
States-Stock- 
ham Valves, supra, there is not a single 


state. In Northwestern 
sentence in the majority opinion dis- 
cussing the tendency of the taxes there 
involved to restrain a non-resident 
seller from seeking and accepting or- 
ders requiring shipment interstate. 
Moreover, the basic question is due 
process and the taxation of extraterri- 
torial value rather than interstate com- 
merce. Courts have failed miserably to 
protect non-residents from such tax- 
ation. 

In the relatively few cases in which 
the due process clause has been relied 
upon to protect the non-resident tax- 
payer from the taxation of extraterri- 
torial value, the court while giving lip 
service to the sound principle forbid- 
ding states to tax extraterritorial value 


of non-resident businesses has actually 
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injected into its opinions much “tan- 
gled underbrush” adding to the already 
existing confusion. The opinions usual- 
ly close the extraterritorial value issue 
by finding it not sufficiently “proved” 
by the evidence. Their conclusions have 
been in effect “guilty but not proved”.!* 
The result is that it is almost impossible 
to establish the 
any particular formula applied by a 
This 


lawyers presenting the cases to the 


unreasonableness of 


state. may be in part because 
courts as well as the courts themselves 
have difficulty examining an abstract 
mathematical formula “from a practi- 
cal standpoint”. As Justice Frankfurter 
pointed out in a footnote to his dissent 
in the Braniff 


formula must be examined from such a 


firways case such a 


standpoint “to insure its fairness”.!* 
The courts also have apparently failed 
to grasp the significance of evidence of 
extraterritorial value. A sympathetic 
understanding of the difficult problems 
such issues present does not alter the 


fact. 


**Unitary Business” 

A substantial part of the confusion is 
also the result of the growing use of a 
sound and useful concept for purposes 
for which it was originally not  in- 
tended. The term “unitary business” 
was originally used to explain why it is 
possible for a formula to apportion to 
a state value reasonably to be consid- 
ered as within the state in an amount 
in excess of the value of assets within 
the state considered separately from the 
unitary business of which they are a 
part. Wallace v. 
Hines'* the Court, speaking through 


For example, in 


Mr. Justice Holmes, said as early as 


1919; 


The only reason for allowing a state 
to look beyond its own borders | as by 
an apportionment when it 
taxes the property of foreign corpora- 
tions is that it may get the true value 
of the things within it when they are 
part of an 


formula | 


wide 
which 
gives them a value above what they 
otherwise would possess | Italics added }. 


organic system of 


extent [7.e., a unitary business 


The term “unitary business” is now 
used to create an aura of reasonable- 
ness over any particular. formula 
dreamed up by the state however arbi- 
trary and unsound (in preference, for 


example, to the allocation formula com- 
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monly called separate accounting) in 
order to tax non-resident businesses on 
extraterritorial value and correspond- 
ingly exempt residents from tax on 
value within the state. 

The use to which the term “unitary 
business” is currently being put by tax 
administrators and even by courts con- 


stitutes a wrong of the first order 
against the science of taxation. It is 


being used for the very purpose for 
which Mr, Justice Holmes in Fargo Vv. 
Hart!” warned some sixteen years be- 
fore Wallace v. Hines that it might be 
misused, He that it 


made a means of unlawfully taxing 


said “may be 
a privilege or property outside the state 
under the name of enhanced value or 
good will if it is not closely confined to 
its true meaning”. To misuse it so, he 
said later in the opinion, “would be 
taxing property outside of the state 
under a pretense”. Despite this warn- 
ing repeated in Wallace v. Hines, that 
is exactly what is widely being done 
now. The term in actual practice is 
used with the result for all practicable 
purposes of depriving non-residents of 
the protection of the Fourteenth Amend- 
ment. It has become a label, almost an 
epithet, characterizing the non-resident 
have 


taxpayer so unfortunate as to 


value in more than one state as no 
longer entitled to protection against the 
taxation of extraterritorial value. 

The wrong inherent in this misuse of 
the term “unitary business” lies not 
alone in the taxation of extraterritorial 
value. The wrong is especially insidious 
formula 
rigged under the protective label of 
“unitary 


because any apportionment 


business” to tax extraterri- 


torial value as to some _ taxpayers, 
generally non-resident businesses, nec- 
essarily exempts other taxpayers, gen- 
erally resident businesses, from tax on 
value within the state. That is the in- 
evitable effect of any unsound appor- 
tionment formula applied to all tax- 


payers equally. 


Due Process—Extraterritorial 
Value Standard 

Nevertheless, however much due 
process has been ignored and abused, 
the solution of the problem of the fair- 
ness of apportionment formulas neces- 
sarily lies in the due process clause 
rather than in the commerce clause. If 
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a practical standard of fairness of an 
apportionment formula can be found, 
and, of course, one is readily at hand, 
and if such a standard is applied in- 
telligently—the difficult part—the com- 
merce clause will take care of itself in 
most, if not all, situations. Given a fair 
jurisdictional nexus a fair apportion- 
ment formula will rarely if ever actual- 
ly prevent a businessman from seeking 
and accepting orders requiring ship- 
interstate. 


ment If any fair formula 


does in fact restrain interstate com- 


merce the restraint or burden on it 
would hardly be unreasonable. 

If one looks through the “tangled 
underbrush” of beautiful prose in the 
cases, a fair standard is readily avail- 
able which has been iterated and re- 
iterated by the Court over and over 
again however much it may in practice 
have been ignored. /f an apportion- 
ment formula applied equally to resi- 
dent and non-resident businesses, nei- 
ther taxes non-resident businesses on 
extraterritorial value nor exempts resi- 
dent businesses from tax on value with- 
in the state, it is a fair formula, satisfies 
due process, and cannot unreasonably 
If, on the 
other hand, the value sought to be 


burden interstate commerce. 


taxed against non-resident businesses 
may not reasonably be considered as 
within the territorial limits of the state 
proportionate to the apportioning frac- 
tion or fractions, then the tax would be 
upon or measured by extraterritorial 
value and as such violate due process 
and would often be a restraint on the 
shipment of goods interstate. 

In a subsequent issue it is proposed 
to review some of the authorities estab- 
lishing this prohibition against the 
taxation of extraterritorial value and 
its relation to apportionment formulas 
which include a sales factor with sales 
allocated to destination, as well as the 
sales and use tax situation and suggest 
a method of congressional approach to 
the over-all problems growing out of or 
suggested by the Northwestern States- 
Stockham Valves decision. 





12. See, for example, Butler Bros. v. McColgan 
(1942) 315 U. S. 501, 62 S. Ct. 701, 81 L. ed. 1193, 
1 STC Par. 258; Underwood Typewriter Co. v. 
Chamberlain (1920) 254 U. S. 113, 41 S. Ct. 45, 
65 L. ed. 165, 1 STC Par. 255, and many other 
cases decided against the taxpayer on a sup- 
posed lack of evidence. 

13. Braniff Airways, Inc. v. Nebraska, 347 
U. S. 590, 74 S. Ct. 757, 98 L. ed. 967 (1954). 

14. 253 U. S. 66, 64 L. ed. 782 (1919). 

15. 193 U. S. 490, 24 S. Ct. 498, 48 L. ed. 761 
(1903). 
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The Problems of Multi-State ‘Taxation 


of Interstate Commerce Income 


by John Sparkman 


| CONSIDER MYSELF fortunate in 
having this opportunity to discuss 
some of the problems inherent in the 
right of states to impose levies on 
interstate commerce and, more particu- 
larly, the impact of recent Supreme 
Court decisions in this field on small 
business. 

| always find it a pleasure to talk 
Not that I hold myself 


out as an expert—becoming all the 


about taxes. 


more so, the farther I get from home. 
But rather because in this strife-torn 
world, where ideologies are battling 
ideologies for the control of men’s 
minds, there are so many subjecis 
which are essentially divisive and tend, 
by their very nature, to promote dis- 
cord and drive wedges of misunder- 
standing between even reasonable men. 

Happily, taxation is not such a sub- 
ject. At least it has not been notably 
contentious since George III lost an 
empire over three pence per pound of 
tea. In our time, taxation is one sure 
subject on which all men can agree. 
The mere mention of this necessary evil 
dissolves differences and draws men 
together in a common bond of mutual 
and universal distaste. It is sort of like 
a long spell of very hot and humid 
weather. 

That is not to say, as lawyers well 
know, there is not room within this 
broad area of topical agreement for 
differing views on some specialized 
types of taxes and the manner in which 


these levies may be assessed. 


The problem of multi-state taxation of interstate commerce is dis- 


cussed by two contributors to this issue of the Journal. 


Floyd E. 


Britton, of Chicago, writes from the point of view of the practicing 


lawyer (see page 369), whereas Senator Sparkman’s paper treats the 


subject as a problem for the legislator. 


We have an example of this in the 
current resurgence of interest in inter- 
state taxation. Two decisions of the 
United States Supreme Court triggered 
this renewal of interest in the right of 
states to tax the incomes of out-of-state 
business concerns. As you know, these 
opinions were handed down on Febru- 
ary 24, 1959, in Northwestern States 
Portland Cement Company Vv. State of 
Minnesota, and in the Commission of 
Revenue of the State of Georgia v. 
Stockham Valves and Fittings, Inc. 
By a six-to-three decision, the Court 
upheld the constitutionality “of State 
net income taxes ... on that portion of 
a foreign corporation’s net income 
earned from and fairly apportioned to 
business activities within the taxing 
State when those activities are exclu- 
sively in furtherance of interstate com- 
merce.” 

The majority opinion went on to say 
that the net 
operations of a foreign corporation 


income from interstate 
“may be subjected to State taxation 
provided the levy is not discriminatory 
and is properly apportioned to local 
activities within the taxing State form- 
ing sufficient nexus to support the 
same”. 

In a Justice 


dissenting opinion, 


Frankfurter stated: 


It will not. I believe. be gainsaid that 
there are thousands of relatively small 
or moderate size corporations doing 
exclusively interstate business spread 
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over several States. To subject these 
corporations to a separate income tax 
in each of these States means that they 
will have to keep books, make returns, 
store records, and engage local coun- 
sel, all to meet the divers and variegated 
tax laws of 49 States, with their differ- 
ent times for filing returns, different 
tax structures, different modes for de- 
” and different, 
often conflicting, formulas of appor- 
tionment. 


termining “net income, 


Justice Frankfurter also stated: 


This will involve large increases in 
bookkeeping, accounting, and legal 
paraphernalia to meet these new de- 
mands. The cost of such a farflung 
scheme for complying with the taxing 
requirements of the different States 
may well exceed the burden of the 
taxes themselves, especially in the case 
of small companies doing a_ small 
volume of business in several States. 


With what pin-point accuracy this 
dissenting opinion reflected the startled 
reaction of the nationwide community 
of small business concerns we were 
soon to see. 

It did not seem to matter much that 
considerable doubt existed over whether 
the Northwestern States and Stockham 
Valves decisions actually expanded the 
authority of states to tax out-of-state 
Nor, indeed, that since Gib- 


bons v. Ogden in 1824, as the majority 


income. 


opinion observed, the Court has handed 
down some 300 full-dress opinions on 


state taxation and the commerce clause. 
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The Panic Button— 
Small Business Reacts 

What did seem to matter vitally was 
that these small-businessmen felt that 
the thirty-five states, the District of 
Columbia, and the eight cities whose 
more or less somnolent statutes author- 
izing taxes on earnings derived from 
interstate commerce would react like 
so many sleeping dogs. Suddenly stirred 
up by the decisions, these revenue de- 
partments would begin taking a deep 
tax bite out of the small firms which 
had been tip-toeing in and out of these 
jurisdictions. 

In addition, businessmen were con- 
cerned that those states which until now 
had not imposed a levy on interstate 
income would themselves awaken to 
the revenue possibilities of such a tax. 
Whether such fears were justified, it 
was evident to many members of Con- 
gress that the panic button had been 
pushed. It is still ringing. 

If I may digress briefly, I should 
like to say that it is commonly con- 
ceded that one of the few inherent ad- 
vantages which small business concerns 
have over their larger and more power- 
ful competitors is flexibility. Being 
less bureaucratic, they tend to be less 
cumbersome, faster of foot, and conse- 
quently are able to make relatively 
quick adjustments to changing condi- 
tions. 

Perhaps from constant association 
with small-businessmen, some of this 
agility has rubbed off on the Senate 
Small Business Committee. 

The Court’s opinions were handed 
down on February 24, 1959. On April 8, 
the committee held a public hearing in 
Washington and took testimony from 
more than a score of witnesses. On 
May 1, another hearing was held in 
Boston, a city historically not insensi- 
tive to tax problems. Following this 
hearing, written statements were re- 
ceived by more than thirty witnesses 
scheduled to appear at hearings in New 
York City and in Newark, New Jersey. 
These hearings had to be cancelled 
because of an important vote pending 
in the Senate. 

This means that in its study of this 
problem, the committee has at its dis- 
posal the considered views of more 
than eighty businessmen, trade associa- 
tion representatives, lawyers, certified 
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public accountants, professors of con- 
stitutional law, and state revenue com- 
missioners. I mention this imposing 
list of witnesses to dispel any notion 
which may possibly exist that congres- 
sional bills sometimes are based on 
midnight consultations with a ouija 
board. 

Be that as it may, on June 25, just 
four months after the Supreme Court’s 
Northwestern decision, | filed with the 
Senate a report of the Small Business 
Committee on the problem of multistate 
taxation of interstate commerce. At the 
same time, I submitted a resolution, 
Senate Joint Resolution 113, which was 
designed to bring about more uniform- 
ity in the application of state statutes 
dealing with taxation of foreign cor- 
porations. Fifteen members of the 
committee joined with me in sponsor- 
ing this resolution. 

While we did not challenge the right 
of states to tax interstate commerce, 
the point was forcibly made in the 
report, that “something must be done 
to clear out the tangled briar-patch of 
multi-State taxation”. 

The small-businessman whose activi- 
ties cross state borders, finds that his 
tax relationship with the states involved 
tends to get snagged on two thorny 
points. First, there is the substantive 
question of what constitutes “doing 
business’. Here we must share the busi- 
nessman’s The held 
that the maintained by 
Northwestern States Portland Cement 


dilemma. Court 


sales offices 
Company in Minnesota and the sales 
office maintained by Stockham Valves 
and Fittings in Georgia did constitute 
a “sufficient nexus” to justify the im- 
position of a tax. 

On the other hand, the Court has 
never ruled that the states have the 
right to tax businesses which have no 
place of business within the state and 
yet transact business within the state. 
As we shall soon see, the absence of a 
ruling on this point tended throughout 
the business community to formalize 
confusion with respect to liability. 

Secondly, the lack of uniform statutes 
and formulas for apportioning income 
to the various taxing jurisdictions, 
places upon small concerns burdens of 
compliance which many businessmen 
have said they simply cannot support. 

Most state income levies are based 
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on an apportionment formula which 
takes into consideration three factors: 
property, payrolls, and sales compared 
to total property, payrolls, and sales. 
However, and here is the rub, no two 
states use exactly the same formula. 
For example, almost all of the thirty- 
five states now taxing out-of-state in- 
come use a different definition of the 
term “sales”. 

For the average small-businessman, 
this in itself can lead to great difficulty. 
A “sale” may take place, depending on 
the jurisdiction, in any of the follow- 
ing locations: in the place where the 
buyer and seller discuss terms; where 
the goods are manufactured; where the 
goods are stored; where the transaction 
is finally approved; where the selling 
company is domiciled; the location of 
the salesman’s office or the point to 
which the goods are to be shipped. 

Other 


small firm doing business in several 


difficulties can plague the 
states, especially those which merely 
send salesmen periodically into neigh- 
boring states and the smaller mail or- 
der houses. Think of the accounting 
system required to assure conformance 
with various state assessments based on 
an almost infinite variety of business 
tax codes. 

To gauge the impact of such taxes 
on a small firm, let us for a moment 
consider the other side of the coin, 
namely, what resources a very large 
corporation must marshal to comply 
with multi-state income taxes. 

One of the witnesses before our com- 
mittee was the general tax counsel of 
the Westinghouse Electric Corporation. 
This company is licensed to do business 
in all but three of the fifty states and 
pays income taxes in thirty-four states, 
ten cities, and the District of Columbia. 

He told the committee that just to 
assign thousands of invoices in accord- 
ance with the varying definitions of the 
several states involved a system de- 
veloped after long trial and error by a 
team of tax and electronic data process- 
ing experts. As evolved, the system 
employs eighty-seven codes, three of 
which must be punched on an IBM 
card for every invoice issued. After 
proper programming procedures, these 
cards are then turned over to a Univac 
computer to give the sales allocation 
to each of the taxing jurisdictions. 
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The High Cost 
of Computing Taxes 
Westinghouse 


conservatively _ esti- 


mates the annual administrative cost of 


rely computing their state taxes at 


4s 


70,000. This amount equals about 7 
r cent of the taxes paid. I do not 


pose there is a state tax commis- 


£ 


ner who would tolerate a collection 


’ 


st of 7 per cent. 
Moreover, the compliance burden on 


‘ 


aller concerns is certain to be pro- 
rtionately heavier than on large cor- 


rations. It takes just as much of a 


wokkeeper’s time to prepare a $100 
return as it does when the liability is 
sLO00, 

Another danger to small business 
concerns is the threat of retroactive 
assessments and penalties. You may 
recall that in the Northwestern case, the 
lowa firm was held liable for taxes 
from 1933, when the Minnesota income 
tax statute was passed. Consequently, 
the company was required to pay back- 
taxes, with penalties and interest to the 
tune of some $120,000. 

There are yet other pitfalls awaiting 
some small firms in interstate com- 
merce. Implicit in this situation is the 
possibility that a concern may be taxed 
on more than 100 per cent of its in- 
come. This could come about if one 
state taxes a sale where the sale was 
negotiated while another state imposes 


goods 


a tax at the point to which the g 


are shipped, 

Mindful that direct evidence is pref- 
erable to indirect, I should like to take 
a moment or two to let a few repre- 
sentatives of small business who ap- 
peared before our committee speak of 
their own reactions to the Court’s de- 
cisions, 

A lawyer representing a nationwide 
association of manufacturers of wom- 
en’s dress, whose business is accom- 
plished wholly by traveling salesmen 
stated: “Up to now, the reason why we 
have not broken down in interstate 
commerce with small business is that 
they have not attempted to collect. Now 
that they are emboldened by the North- 
western Portland Cement case, they are 
going to town. And now the trouble 
a 


This witness went on to say that if 


the intent is to eliminate the traditional 
traveling salesman, his dress manufac- 





turers will try to comply. “We will set 
up market weeks in New York,” he 
said, “and we will have a contract say- 
ing this is a New York transaction, 
pick up your own goods, and pay for 
them in the State of New York. . . 
Otherwise, we don’t want to have any- 
thing to do with you.” 

Then there was the testimony of an 
executive of a mail-order house spe- 
cializing in postage stamps and phila- 
telic supplies. He told us that “Every 
day we get a truckload of mail, out of 
which we take the dimes and quarters, 
and letters such as “You don’t need to 
send me no more of your stamps as [| 
have took up music.’ 

“We every 
year 400,000 dimes from all parts of 
the United States. We do not know 


how, under a law like this, we or any 


remove from the mail 


other mail-order dealer could sort out 
. We 


without 


his dimes and pay his taxes. 
suggest that this is taxation 
representation in the states.” 
Other witnesses testified that it cost 
them much more to file their various 
state returns than the amount of the 
taxes due. I am certain, moreover, that 
some state revenue departments have 
made no effort to collect taxes from 
some small out-of-state firms because 
they are well aware that the cost of 
collection would far exceed the amount 
of the taxes due. 
All of this 


whether we are not confronted in this 


leads me to wonder 
area with a situation similar in some 
respects to prohibition in the 1920’s in 
that some laws are being evaded by the 
public while those charged with en- 
forcing these laws deliberately look the 
other way. 


Multi-state Taxation 
May Restrict Markets 

What cannot be doubted is that an 
unwholesome pall is hanging over this 
segment of our economic life. It needs 
to be dispelled. In addition to moral 
considerations, there is also an eco- 
nomic factor which should not be over- 
looked. At a time when it is agreed that 
one answer to ever-increasing economic 
concentration is to make it possible for 
small independent business concerns to 
thrive and expand, the cumulative ef- 
fect of multi-state taxation may very 


well cause thousands of small firms to 
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restrict their market activity. It is ob- 
vious that unless enough volume to off- 
set the attendant costs justifies the 
crossing of the state line, it would be 
better business for many small firms to 
keep sales on an intrastate basis. 

I, for one, should regret to see the 
free flow of commerce and the natural 
growth of small businesses obstructed 
by state tax barriers. One of the his- 
toric sources of our national economic 
strength has been that the various states 
have constituted one vast common 
market facilitating rather than hinder- 
ing interstate commerce. 

If we can accept that premise, and 
acknowledge that for more than twenty 
years private organizations and groups 
of public officials concerned with tax 
revenue have made generally unavail- 
ing efforts to inject some method and 
order into the jumble of multi-state 
taxation, I feel we must also agree that 
Congress need no longer be reticent 
in assuming leadership to help remedy 
a situation which calls for correction. 

As I have said, to me and to fifteen 
Small 


Business Committee, Senate Joint Res- 


other members of the Senate 
olution 113 seemed to offer a sensible 
approach to this problem. In essence, 
the resolution would first of all provide 
merely for temporarily maintaining the 
status quo so far as state rights to tax 
interstate commerce are concerned. 
Secondly, during this breathing-spell, 
the resolution calls for the appointment 
of a commission of qualified experts to 
study all aspects of the problem and to 
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make, within a specified period, recom- 
mendations to the Congress on which 
constructive and remedial legislation 
might be based. 

The resolution would also provide a 
temporary answer to the present un- 
certainty facing so many thousands of 
small and medium-size business con- 
cerns over the question of whether they 
are “doing business” in a legal sense 


and are thus subject to state business 


taxes, 
This resolution, inasmuch as_ the 
Small Business Committee does not 


have legislative authority, was referred 
to the Senate Finance Committee. In 
the House, the Committee on the Ju- 
diciary was considering similar legis- 
lation. 

On July 21, | 


Finance Committee and told the mem- 


appeared before the 


bers of that committee that in order to 


determine the soundest basis for a 
temporary definition of “doing busi- 
ness”, our committee had studied past 
congressional this 
point. We found that in the District of 


Columbia Tax Code Congress had ap- 


action touching 


proved such a definition. This became 
the basis of Section 101 of our resolu- 
tion. This section simply provides that 
a state may not levy a tax on the in- 
come of any out-of-state firm engaged 
in exclusively interstate commerce un- 
less that firm has a physical nexus with 
the state, such as maintaining a stock 
of merchandise. an office, a warehouse, 
or other place of business. 

On this point, we are, of course, in 
step with the Court which ruled that 
liability is founded on a fixed place of 
business within the taxing state. 

It was our further hope that the 
Commission to be established would 
help find answers to two problems: the 
first, if a federal standard were to be 
adopted, what would constitute “mini- 
mum business activity”: the second, 
involves the drafting of a uniform ap- 
portionment formula agreeable to all 
states, whether they are primarily pro- 
ducing or consuming areas. Clearly to 
be avoided would be a formula which 
would be more acceptable to industrial 
states than to the so-called “market” 
states. 

It is my personal belief that the 
mechanism of a commission for the 
study of this problem has advantages 
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which recommend it over a committee 
of Congress. In the first place, the 
states have a major stake in any solu- 
tion arrived at and I feel that they will 
be able to work more closely and more 
informally with a commission than 
with a congressional committee. 

Moreover, for eighteen months any 
group studying this problem will be 
confronted with a steady grind and | 
again submit that a commission could 
probably devote more time-consuming 
effort than a committee. That my feel- 
ings on this point are not unanimous 
may be understood from the action of 
the House Judiciary Committee in set- 
ting up a special subcommittee which 
already has scheduled hearings on this 
problem in October. 

At the same time, the Senate Finance 
Committee itself proposed a bill, S. 
2524, which was extensively discussed 
in the Senate. S. 2524 would provide 
tax immunity to any person meeting 
the following conditions: 

The solicitation of orders by a per- 
son or his representatives for the sale 
of tangible personal property which are 
sent out of the state for approval or 
rejection, and, if approved, are filled 
by shipment or delivery from a point 
outside the state: 

The solicitation of orders by a per- 
son, or his representative, in the name 
of, or for the benefit of, a prospective 
client or customer, if orders by such 
client or customer are approved and 
shipped from outside of the state: 

The maintenance by a person in such 
state of an office the primary purpose 
and use of which is to serve representa- 
tives of such a person who are engaged 
in the solicitation of orders as just 
described. This was stricken by an 
amendment adopted during Senate con- 
sideration. 

The bill also vests immunity in “in- 
dependent contractors’, who are de- 
fined as commission agents and brokers 
soliciting orders for more than one 
principal. 

S. 2524 made no provision for fur- 
ther study of this complex problem by 
either a public or private group. 

There were two days of spirited de- 
bate on this measure during which it 
became evident in the many questions 
which were raised that many Senators 
had been aware for the first time that 
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they were dealing with a very complex 
subject. 

An awareness of these complexities 
was responsible for the adoption of an 
amendment, similar to a provision of 
our Committee’s Resolution, establish- 
ing a commission to delve deeply into 
the entire question of interstate taxa- 
tion. The fruits of this study must be 
reported to the Senate by March 31, 
1962. 

Senator Byrd of Virginia, Chairman 
of the Finance Committee, assured the 
Senate that his Committee would pro- 
ceed promptly to act upon the recom- 
mendations of this study group. 

By achieving the creation of a study 
group, and by other improving amend- 
ments, the Senate brought S. 2524 
closer in line with my Resolution. 

What we accomplished in the Senate 
debate may mean further improvements 
in the House. 

Most importantly, however, I am 
convinced that we have made a long 
first step forward in the direction of 
bringing some order out of the con- 
fusion which has surrounded the ques- 
tion of state taxation of out-of-state 
business income. 

As passed by Congress and signed 
by the President on September 14, 
1959, Public Law 86-272 
power of states to tax certain income 


limits the 


derived from interstate commerce by 
granting tax immunity where the only 
business activity in a state by an out- 
of-state company is solicitation of sales. 
To obtain such immunity, the orders 
resulting from sales solicitation must 
be sent out of the taxing jurisdiction 
for approval or rejection and _ ship- 
ment of the goods so ordered must be 
made from outside of the taxing state. 

Covered by this provision (Title I) 
are traveling salesmen, who merely 
solicit orders in interstate commerce, 
and also independent contractors, such 
as brokers, who may solicit orders for 
several out-of-state firms. 

Title II of the Act calls for a broad 
study of the entire problem of inter- 
state taxation of income to be made, 
not by an independent commission, but 
by the Judiciary Committee of the 
House and the Finance Committee of 
the Senate. Both groups must report 
their findings to the Congress by July 


1, 1962. 
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Why Should We Limit 


lederal Diversity Jurisdiction? 


At the Judicial Conference of the Fourth Circuit, held last summer at 
Asheville, North Carolina, there was a thorough discussion by a number 
of speakers of the problem of diversity jurisdiction—one of the oldest 
problems in our law. Two of the addresses delivered on that occasion 
are published in this issue. Mr. Marbury examines the rationale behind 
the grant of diversity jurisdiction to the federal courts and concludes 
that there is no real need for change. Professor Meador (page 383) 
suggests limiting diversity jurisdiction by prohibiting removal to the 
federal courts of personal injury cases arising under state law. 


by William L. Marbury ¢ of the Maryland Bar (Baltimore) 


WHEN LAWYERS ARE presented 
with a proposal for a change in the law, 
they customarily try to discover the rea- 
sons for the present state of the law. It 
is not easy, however, to determine the 
historic basis of the diversity juris- 
diction. As is so often the case, there 
are judicial utterances to support more 
than one version of history. Among 
the most quoted are those of Chief 
Justice Marshall in Bank of the United 
States v. Deveaux, 5 Cranch 61, 87 
(1809), and Justice Story in Martin v. 
Hunter’s Lessee, 1 Wheat. 304, 347 
(1816). According to this version, the 
fear that non-residents might not re- 
ceive impartial treatment in the state 
courts was the principal, if not the only, 
basis for diversity jurisdiction. 

But these quotations, in spite of 
their great authority, by no means tell 
In The Federalist 
(No. 80) Hamilton argued that the 


the whole story. 
right to litigate in the federal courts 
was one of the privileges and immuni- 
ties of a citizen of the United States. 
Judge Henry Friendly has character- 
ized this argument as specious. See 
‘The Historic Basis of the Diversity 
41 Harv. L. R. 483, at 


page 492, note 44. But whatever may 


Jurisdiction”, 


be the weakness of Hamilton’s logic, it 
is interesting that he should have made 
this argument. since it shows that fear 
of discriminatory treatment was not the 


only reason why the Constitutional 
Convention and the First Congress pro- 
vided for diversity jurisdiction. This 
was emphasized by Justice Wayne in 
Dodge v. Woolsey, 18 How. 331, 354 
(1855), when he said: 


The foundation of the right of citi- 
zens of different states to sue each 
other in the courts of the United 
States, is not an unworthy jealousy of 
the impartiality of the state tribunals. 
It has a higher aim and purpose. It is 
to make the people think and feel, 
though residing in different states of 
the Union, that their relations to each 
other were protected by the strictest 
justice, administered in courts inde- 
pendent of all local control or connec- 
tion with the subject matter of the 
controversy between the parties to a 
suit. 


How then shall we choose between 
these two conflicting views of the his- 
toric basis of diversity jurisdiction? | 
suggest that there are only two courses 
to follow. We can refer this question to 
a scientifically trained historian, and 
ask him to analyze all the available 
data and to come up with an answer. 
If we may judge by past experience, 
the chances are that this answer will 
be rejected by historians of equal dis- 
tinction, and we shall be no turther 
along the road to a satisfactory solution 
of the enigma. Or we can recognize the 
fact that in matters of this kind the 
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quest for historical truth is hardly 
worth the trouble and content ourselves 
with rummaging around in the attic of 
history in the hope of finding some 
material which can still be used. That, 
I confess, is all that I have done in 
preparing this paper, and when I came 
across the passage just quoted from 
Dodge v. Woolsey, my historical in- 
vestigations stopped right there, for I 
had found a reason for diversity juris- 
diction which still makes sense. 


The Citizen’s Right 
To Resort to Federal Courts 

Justice Wayne’s thesis, as | under- 
stand it, is essentially similar to that 
of Hamilton. The right of the citizen 
to resort to the federal courts in con- 
troversies involving citizens of other 
states is an attribute of national citi- 
zenship. Those whose enterprise carries 
them beyond the geographical limits of 
the local community (for whose judi- 
cial institutions they, along with their 
fellow citizens, must bear responsibil- 
ity) are given the protection of a 
system of independent courts in order 
that they may think and feel that they 
are under the protection of a national 
government. Our ancestors understood 
that it was such thoughts and feelings 
by which a nation is nurtured. 

There is persuasive historical anal- 
ogy in support of such a rationalization 
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of diversity jurisdiction. We all know 
how much it meant to the builders of 
the British Empire to feel that wher- 
ever they went, the mantle of British 
justice was around them. The knowl- 
edge that they were taking with them 
not only their common law, but the 
procedures, the traditions and the at- 
mosphere of the English courts helped 
to make the Englishman the Roman 
citizen of modern times. While at the 
time of the adoption of the Judiciary 
Act of 1789 the excellence of British 
justice had not attained the full recog- 
nition which came to it during the 
nineteenth century, its hold on the 
affections of English-speaking people 
reached far back into the early seven- 
teenth century, as Catherine Drinker 
Bowen has recently shown us in her 
captivating picture of Lord Coke’s last 
years. The Founding Fathers were cer- 
tainly not seeking to build an empire, 
but they did intend to bring forth a 
nation; and even though they had oc- 
casionally suffered oppression at the 
hands of the King’s justices, they were 
not unaware of the unifying power of 
a national system of courts. 

It is generally agreed that the insti- 
tutions of the Federal Government re- 
flected to a marked degree the need of 
the commercia! community for a stabi- 
lizing agency in the chaotic situation 
which was paralyzing commerce in the 
states supposedly united under the Ar- 
ticles of Confederation, and subjecting 
the infant nation to economic suffoca- 
tion. The thrust of the forces which we 
associate with Hamilton’s name was 
all in the direction of re-establishing 
confidence in those entrepreneurs on 
whose willingness to take risks the 
building of the nation depended. One 
of the factors underlying this lack of 
confidence was the diversity and in- 
stability of the judicial institutions ex- 
isting in the various states. It was an 
important factor in establishing the con- 
fidence on which Hamilton so insisted 
that judicial institutions of known sta- 
bility be created to which the citizens 
of every state might look for protection 
if they ventured beyond the communi- 
ties where they were on familiar 
ground, 

Surely this was the explanation for 
the eager acceptance of the doctrine 
first announced by Mr. Justice Story 
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in Swift v. Tyson, 16 Pet. 1 (1842), 


and it was only after the experience of 


a century had demonstrated that the 
federal courts in attempting to build a 
uniform commercial law through judi- 
cial decision had wandered into a quag- 
mire of fine distinctions between those 
questions of general law where state 
decisions need not be followed and 
those questions where the state decisions 
would be regarded as controlling—a 
quagmire in which the business of the 
country was bogging down in endless 
and expensive litigation while the fed- 
eral practitioners revelled in a bed of 
legal catnip—that Erie RR. v. Tomp- 
kins, 304 U.S. 64 (1938), sounded the 
retreat which in Klaxon Co. v. Stentor, 
313 U. S. 487 (1941), became a rout. 
The fact that the American Law Insti- 
tute and the Commissioners on Uniform 
State Laws are at present attempting to 
fill the gap created by the defection of 
the judicial militia, through the formu- 
lation of the Uniform Commercial 
Code, indicates that Justice Story was 
responding to a need which still exists 
today. 

My point is that this need was not 
restricted to a uniform substantive com- 
mercial law. It was to an even greater 
degree a need for stable institutions. 
Moreover, I venture the assertion that 
that need still exists. There is, 1 submit, 
value to our present-day economy in a 
system which guarantees to the citizen 
who moves beyond the borders of his 
own community the protecting mantle 
of the federal judiciary. Moreover, if 
I may judge by the reaction of my own 
clients, | may say that enterprise is 
definitely encouraged by the fact that 
the federal courts are available under 
such circumstances. Judging from what 
I have heard from other lawyers, I 
believe that my clients are not unique 
in this attitude. I grant that if put to 
it to demonstrate a rational basis for 
that feeling, they might flounder a bit, 
but then so might the Englishman if he 
were trying to explain why it was so 
important to him for the British gov- 
ernment to pursue the policy that the 
British constitution follows the flag. 
Perhaps what we are dealing with here 
is something that cannot be ration- 
alized, but it is not for that reason less 
entitled to recognition. Surely, in this 
day and age, everyone has become con- 


American Bar Association Journal 


scious of the subrational motivations 
of human conduct, and in this respect 
legislators can fairly be said to have 
long preceded the psychologists. 

Let us, accordingly, examine in the 
light of what has already been said, the 
principal proposals which have been 
made for limiting the diversity juris- 
diction of the federal courts. I submit 
that proposals for the complete elimi- 
nation of diversity jurisdiction should 
be looked at with a very jaundiced eye. 
If our federal judicial system is hope- 
lessly swamped in the present volume 
of litigation, then perhaps we may be 
forced to make sacrifices in order to 
keep the ship from foundering alto- 
gether, but so long as the Justice De- 
partment and the Senate can afford to 
leave a large number of judicial posi- 
tions vacant while they carry on their 
political chess game, it is hard to feel 
that we have yet reached the point 
where important principles have to be 
abandoned. For the present, at least, 
I strongly question whether the elimi- 
nation of the diversity jurisdiction of 
the federal courts can possibly be justi- 
fied. 

As a matter of fact, no one really 
wants to eliminate diversity jurisdiction 
altogether, There are circumstances in 
which the power of the Congress to 
provide by legislation for the service 
of process beyond the territorial limits 
of the state in which the federal court 
sits is a valuable procedural tool. The 
statute regulating process and proce- 
dure in interpleader cases (28 U.S.C. 
2361) is an example. These, however, 
are exceptional cases, and give us little 
help in dealing with the basic problem 
Indeed, I think that 
if we follow this line of thought, we 


under discussion. 


will find ourselves failing to give proper 
weight to considerations which, in my 
view, are of much greater importance. 

We should, I suggest, be equally 
misled if we were to attempt an evalu- 
ation, statistically or otherwise, of the 
extent to which prejudice against non- 
residents still exists. That it does exist 
in some communities we all know from 
our own experience, but as Professor 
Wechsler has pointed out, “Federal 
Jurisdiction and the Revision of the 
Judicial Code”, 13 Law and Contem- 
porary Problems 216, 234 (1948), this 
particular kind of prejudice is neither 
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s| potent nor so pervasive as others 
w iich can be readily identified. Again, 
| suggest that we would find little 
profit in comparing the quality of the 
ac ministration of justice in the federal 
courts with that to be found in the 


courts of the states. The fact is that this 
depends a great deal upon circum- 
stances, and where a choice is avail- 
able, there are many cases in which 
lavyers endeavor to have their cases 
heard by state tribunals in preference 
to the local federal courts. Sometimes 
this choice is dictated by considera- 
tions extraneous to the proper admin- 
istration of justice, but that is by no 
means invariably the case. A great deal 
depends upon the character of the con- 
troversy, the community from which 
the jury is to be drawn and the char- 
acteristics of the judge who will be 
assigned to hear it. Moreover, in spite 
o/ Erie v. Tompkins, we all know that 
the federal judges sometimes find it 
easier to distinguish some eccentric 
local doctrine than do the judges of 
the state courts, so that if the choice 
of tribunals is to be weighed on a qual- 
itative valuation of this sort, it would 
be necessary to proceed (as lawyers 
do in advising their clients) on a case- 


by-case basis. 


When Is There a Reason To 
Limit Diversity Jurisdiction? 

The real inquiry, I submit, should 
be a different one. Starting with the 
assumption that one of the privileges 
of national citizenship is to invoke the 
jurisdiction of the federal courts in 
appropriate cases, we should ask our- 
selves whether in the particular circum- 
stance presented, there is justifiable 
reason for limiting this privilege. Ob- 
viously, where citizens of the same state 
are involved in litigation, it is wholly 
appropriate that they be required to 
submit their controversy to the decision 
of a court of the state of which they 
are citizens, if for no other reason than 
because they as citizens of that commu- 
nity share responsibility for its judicial 
institutions. 

The proposal that every corporation 
should be deemed to be a citizen of any 
state in which it does business would 
seem equally difficult to justify, since 
the effect of such a proposal would be 
to deny corporations access to the fed- 


eral courts altogether. As most of the 
commerce of the nation is transacted 
by corporate entities, this would defeat 
a major purpose intended to be served 
by the creation of the federal courts. 
George Cochran Doub’s suggestion that 
corporations be treated as citizens of 
every state in which they are licensed to 
do business is a variation of this pro- 
posal which seems to me to fail to meet 
the fundamental objections to which it 
is subject. Moreover, it would give an 
incentive to those who desire to frus- 
trate federal jurisdiction to enlarge the 
circumstances under which foreign cor- 
porations are compelled to register to 
do business in the various states, thus 
injecting new currents into waters al- 
ready sufficiently troubled. 

On the other hand, it is entirely con- 
sistent with this thesis that full recog- 
nition be given to the fact that a cor- 
porate entity has a special responsibil- 
ity to the community where its prin- 
cipal offices are located. Many cor- 
porate managements have recognized 
this in the support which they give to 
local charitable and educational insti- 
tutions. In such a case, public policy 
would seem to demand that the cor- 
poration be required to litigate in the 
local courts as if it were a citizen of 
that state, and by the 1958 amend- 
ments to the Judicial Code, Congress 
has done just that. 

It is true that with the rise of in- 
tegrated businesses, as the result of 
which the range of enterprise under- 
taken by a single corporation has be- 
come increasingly multifarious, the 
concept of a principal office has some- 
artificial. A 
Marylander thinks instinctively of com- 


times become somewhat 


panies which maintain enormous plants 
in that state but whose principal offices 
are located elsewhere. Nevertheless, the 
fact is that there is usually one state 
which is the center of gravity of the 
corporate enterprise, no matter how 
complex its activities. That state may 
be, but quite often is not, the state of 
incorporation, and there is much to be 
said for the idea that citizenship for 
the purpose of diversity jurisdiction 
should be determined without regard 
to the state of incorporation. Perhaps 
the time has come to assert the consti- 
tutional power of Congress to define 


which 


corporate citizenship in terms 
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will make it no longer necessary to 
resort to the outrageous fictions by 
which the decision in Bank of Augusta 
v. Earle, 13 Pet. 519, 588 (1839) was 
finally circumvented. 

The suggestion that no corporate 
plaintiff be permitted to invoke the 
jurisdiction of the federal courts in any 
state of which it is a citizen seems 
quite consistent with the thesis which 
I have been advancing in this paper. 
Such a requirement helps place re- 
sponsibility for the sound administra- 
tion of justice where it belongs, that is 
to say, on those who by their efforts 
and their votes can do something to 
improve it. Granted that improvements 
in the local administration of justice 
must follow a long and tortuous road, 
it is only if the incentives to conquer 
the difficulties in the way are main- 
tained that the end will ever be reached. 
It goes without saying that the appli- 
cation of this rule to individuals would 
be equally salutary. 

What of the proposal to exclude 
from diversity jurisdiction certain types 
of cases, such as those involving per- 
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sonal injuries? Certainly we must all 
recognize that it is not appropriate, 
nor is it essential to a proper recogni- 
tion of the privileges of the citizen of 
the United States to compel the federal 
courts to take all cases without regard 
to their intrinsic character. Reasonable 
limitation as to jurisdictional amounts 
and the exclusion of certain classes of 
cases of peculiarly local significance 
(e.g., those arising under workmen’s 
compensation laws) would seem to be 
clearly desirable. It cannot be denied 
that personal injury claims frequently 
have a peculiarly local significance. 
On the other hand, the fact should not 
he overlooked that for many national 
industries, personal injury claims are 
beginning to assume major importance. 
Moreover, by excluding such claims 


from diversity jurisdiction we would, 


GOLF 


GOLF 


in effect, be denying access to the fed- 


eral courts to the casualty insurance 
companies of the nation in controver- 
sies involving a large part of their 
think 


that we should hesitate to accept this 


business. For these reasons | 
proposal for limiting diversity juris- 
diction. 

This 


primarily to proposed changes in the 


discussion has been limited 
scope of diversity jurisdiction as they 
affect corporate enterprise. Others have 
dealt 


litigants, and it has seemed to me to 


with their effect on individual 
be appropriate to concentrate on that 
type of litigation which accounts for by 
far the greater part of the present busi- 
ness of the federal courts. Nor have 
I touched upon the effect which the 
of diversity 


elimination jurisdiction 


would have upon the federal judges as 


GOLF 


distinct from those who litigate before 
them. In the absence of diversity juris- 
diction, it might be feared that the 
federal courts would tend to become 
specialized tribunals like the Court of 
Customs and Patent Appeals, with all 
that this might imply of withdrawal 
from contact with the problems arising 
in the day-to-day administration of the 
law. This is a prospect which cannot 
be regarded with equanimity by those 
who feel as I do, that the federal courts 
still have a vital role to play in 
strengthening the fabric of the nation. 

All this mounts up to a rather stand- 
pat position, I am afraid, but then we 
lawyers long ago learned not to be too 
much embarrassed by that, and for 
once we would find ourselves in full 
agreement with the recently expressed 


judgment of Congress. 
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American Bar Association vs. British Bar Associations 


All golfing lawyers with club handi- 
caps of 10 or less who expect to attend 
the American Bar Association Meeting 
beginning August 28, 1960, at Wash- 
ington, D. C., are invited to send in 
their application, together with their 
check for $50, and a certificate from 
their Club’s Golf Pro showing their 
latest handicap rating. 

At present, it is estimated that the 
British Bar Golfing Society ( Barristers ) 
will furnish a team of sixteen to twenty 
players, and the London Solicitors’ 
(Solicitors) 


Golfing Society will fur- 
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nish a team of perhaps an equal num- 
ber. 

The American Bar Association play- 
ers will be the financial hosts. Each 
American participant will pay charges 
for two green fees, caddy charges for 
two bags, cocktails and banquet charges 
for two. The $50 will cover all of these 
charges. 

The match will take place at Burning 
Tree Club on Tuesday, August 30, 
1960. 

Captain John E. McClure has se- 
lected Edgar N. Eisenhower and Pro- 
fessor James Casner as co-captains of 
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the American teams to play the two 
British teams. 

If you are desirous of participating 
in this event, please send your applica- 
tion therefor, check for $50, and Golf 
Pro Certificate, all by May 15, 1960, to: 

John E. McClure—Captain 
Suite 405, 1710 H Street, N.W. 
Washington 6, D. C. 


Prizes for all participants, but do not 
overlook your Pro Certificate, which 
should state your name, the name of 
your club and your handicap for eight- 


een holes. 
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A New Approach 


to Limiting Diversity Jurisdiction 


by Daniel J. Meador 


% 

ROM THE MEETING of the First 
Congress in 1789 until this day, the 
extent to which the federal courts 
should be allowed to exercise juris- 
diction over controversies “between 
citizens of different states” has posed 
a live, never-settled problem. Debate 
reflecting a wide spectrum of views 
has been carried on through the years 
both in Congress and elsewhere. Only 
last year in the pages of this JOURNAL 
there appeared a comprehensive survey 
of the history of this grant of juris- 
diction and the case for further curtail- 
ment.! There still remains, however, an 
approach to regulating this portion of 
the federal judicial business which has 
not heretofore been explored. 

For perspective, it should be pointed 
out briefly that there appear to be 
four methods by which the diversity 
jurisdiction may be controlled. The 
first can be labelled colloquially the 
“whole hog” approach. Congress can, 
on the one hand, completely abolish 
ull diverse citizenship jurisdiction or, 
on the other hand, it can open up the 
federal courts to the limit of the con- 
stitutional grant. While this has never 
been attempted either way, there is and 
has been considerable sentiment for 
near abolition. 

The second method of control is by 


jurisdictional amount. By this familiar 


The question of limiting or eliminating the diversity jurisdiction of 
the federal courts has been debated since the earliest days of the Repub- 


»#lic. Professor Meador suggests that many of the objections to the federal 


diversity jurisdiction might be eliminated if certain kinds of cases were 
excluded from the federal courts. The article is taken from a paper 
delivered at the Judicial Conference of the Fourth Circuit last summer. 


¢ Associate Professor of Law at the University of Virginia 


device the courts are opened only to 
those diversity controversies wherein 
the subject matter exceeds in value a 
certain monetary amount. Congress has 
always imposed this type of restriction, 
beginning with $500 in 1789? and 
arriving at $10,000 in 1958.° 

The third and currently most often 
discussed way of limiting diversity is 
directed toward parties, that is, by con- 
trolling the types of parties allowed 
access to the courts or defining the 
kind of citizenship necessary for juris- 
diction. This likewise has been utilized 
from the outset. For example, from 
1789 to 1875 it was specified that one 
of the parties must be a citizen of the 
forum state.t And today, as another 
illustration, 


removal is restricted to 
defendants who are not citizens of the 
state where suit is brought.° The most 
recent measure is the statute deeming 
a corporation to be a citizen of the 
state of its incorporation and of the 
state where its principal place of busi- 
ness is located.® 

This brings us to the fourth and 
final technique for controlling diversity 
jurisdiction, the one which has been 
probed least of all. That is by restric- 
tion based on subject matter or nature 
of litigation, as contrasted with re- 
strictions aimed at dollar amounts or 
parties. In view of the recurrent senti- 


April, 1960 * 


ment for curtailing diversity, it seems 
strange that this possibility has been 
almost wholly neglected. Perhaps the 
wording of Article III in granting the 
jurisdiction in terms of parties has ori- 
ented thinking in that direction.‘ In 
any event, when the question of paring 
down diversity litigation is brought up 
the usual proposal is to exclude certain 
categories of parties or to increase the 
jurisdictional amount; the possibility 
of excluding certain categories of cases 
is rarely, if ever, mentioned.* It is this 
latter possibility which is here sug- 
gested for further thought. 

To date the instances of restrictions 
by subject matter in purely diversity 
cases can be counted on one hand. The 
earliest such exclusions, and rather siz- 
able ones, were brought about not by 
Congress but by the Supreme Court. 
It ruled many years ago that federal 








1. Doub, Time for Re-Evaluation: Shall We 
Curtail Diversity Jurisdiction? 44 A.B.A.J. 243 
(1958) . 

2. Act of September 24, 1789, §11, 1 Stat. 
73, 78. 


3. 28 U.S.C.A. §1332 (Supp. 1958). 


4. Act of September 24, 1789, §11, 1 Stat. 
73, 78. 

5. 28 U.S.C. §1441(b) (1952). 

6. 28 U.S.C.A. §1332(c) (Supp. 1958). 

7. “The judicial Power shall extend... to 
Controversies ... between Citizens of different 
States...” U. S. Const. Art. II, §2. 

8. So-called “federal question” jurisdiction 
is often granted in terms of the type and nature 
of the litigation. See e.g., 28 U.S.C., §1334 (pro- 
ceedings in bankruptcy), §1337 (cases arising 
under Acts of Congress regulating commerce), 
§1339 (actions arising under statutes relating to 
the postal service) . 
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courts had no jurisdiction in certain 
matters of domestic relations® and of 
probate and administration.'” Thus 
even though there is the requisite di- 
versity of citizenship and amount in 
controversy, those disputes by the na- 
ture of their subject matter cannot be 
adjudicated in federal courts. Congress 
itself appears to have acted along this 
line with only four statutes. One is the 
Norris-La Guardia Act depriving fed- 
eral courts of power to issue injunc- 
tions in labor disputes.1! Another is the 
statute prohibiting injunctions against 
the assessment or collection of any state 
tax.!2 A third is the Johnson Act for- 
bidding federal courts to enjoin state 
public utility rate orders.'* The fourth, 
and most relevant here, is the amend- 
ment passed last year, now codified as 
$1445(c) of Title 28, which prevents 
removal of state workmen’s compensa- 


tion cases, 


Remove Personal Injury Cases 
from Diversity Jurisdiction 

It is submitted that any further stat- 
utory curtailment of the diversity juris- 
diction might well be in this direction. 
As a specific illustration, advanced 
quite tentatively, of what might be 
done, consider the elimination of all 
personal injury cases arising solely 
under state law. Although this pro- 
posal is apt to be acutely controversial, 
persuasive reasons can be mustered in 
its support. 

Note first some statistics from the 
Annual Report of the Director of the 
In fiscal 1958, 


there were 25,709 diversity cases com- 


Administrative Office. 


menced in the federal district courts.!+ 
Personal injury cases accounted for 
over 15,000, or about 60 per cent, of 
these.!° While docket load cannot it- 
self be the controlling factor in fixing 
jurisdiction, it is hardly irrelevant: 
and certainly it has been influential in 
bringing about limitations in the past. 
At the very least, the fact that these 
state law suits constitute such a sig- 
nificant portion of federal judicial in- 
take makes them a likely target when 
we talk of subject matter limitations. 
More revealing than the above fig- 
ures, however, are the statistics on jury 
trials. In fiscal 1958, of all diversity 
cases tried to completion before a jury, 
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80 per cent were damage suits for 
bodily injury.!° Thus, while about 60 
per cent of the cases commenced on 
diversity grounds were for personal in- 
jury, these suits made up about four 
out of five of the completed jury trials. 
And it goes without saying that jury 
cases are the most time consuming. 
There is thus little doubt that personal 
injury litigation leads the field on the 
score of judicial work load. The elimi- 
nation of no other class of cases would 
alleviate so much the present burden 
on the federal judiciary. 

But there are additional arguments 
why these cases might well be confined 
to the state courts. Of all disputes now 
being handled on diversity grounds, 
tort actions for personal injury are 
perhaps the most “local” in nature and 
have the least national or interstate 
impact. Normally such suits are based 
on a single, local occurrence. Relevant 
evidence—witnesses, law enforcement 
officials and medical testimony—is apt 
to be available in the locality. There is 
seldom any pertinent commercial trans- 
action stretching across state lines. The 
only interstate flavor about a personal 
injury suit, more often than not, is the 
fact that the defendant may otherwise 
be engaged in interstate business. And 
that factor rarely has any direct bear- 
ing on such a tort action. 

By comparison, consider the nature 
of the next largest groups of diversity 
cases—those on contracts and insurance 
policies, together making up about one 
third of the diversity load.'* Actions 
on insurance policies, in the present 
context, include only those actions 
brought directly on the policy against 
the company and not those for per- 
sonal injury where an insurance com- 
pany is not a party of record, even 
though it may have undertaken the 
defense. 

A reasonable distinction for diversity 
purposes can be made, arguably at 
least, between this litigation and the 
purely personal injury controversies. 
Very often insurance and contract dis- 
putes have more interstate ramifica- 
tions. Chances are that in a diversity 
case the insurance policy was issued in 
one state to a resident of another state, 
or the contract in question was made 
through interstate channels. The per- 
formance, or failure of performance, 
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frequently involves multistate trans. 
actions. Evidence and witnesses in the 
case may well come from beyond the 
locality. In short, there is perhaps a 
greater national interest in this area 
than in that of individual bodily in- 
jury. If, as we are sometimes told, a 
legitimate purpose of the federal diver- 
sity jurisdiction is to foster and protect 
interstate commercial operations, that 
purpose can be substantially served by 
retaining jurisdiction over insurance 
and contract litigation while excluding 
personal injury actions. 

In considering such an exclusion it 
seems pertinent to inquire what the 
federal courts are contributing sub- 
stantively to the development of the 
law by adjudicating various types of 
state law controversies. To get some 
idea of this the American Law Reports 
were examined, on the theory that they 
contain selected, leading decisions- 
those which are significant to the 
growth of the law. Search was made 
through ten years—from 1948 to 1958 
—Volumes 1 through 64 of A.L.R. 
2d. By the writer’s count, in that ten- 
year period A.L.R. reprinted and an- 
notated 137 decisions of federal courts 
in purely diversity cases involving sub- 
stantive questions of state law. Of those 
cases, 76 were suits on insurance poli- 
cies or other contracts, while 26 were 
personal injury damage suits. This 
would appear to mean that, in the judg- 
ment of the A.L.R. editors, the number 
of substantively important opinions re- 
sulting from federal insurance and 
contract litigation was nearly three 
times greater than those stemming from 
personal injury cases. Here again, this 
is not conclusive and is a factor which 
is not in itself controlling; it is simply 
another bit of evidence to support the 
proposed jurisdictional exclusion. The 
point is that these tort actions in fed- 
eral courts do not appear to be adding 
a great deal to our jurisprudence. And 





9. See Barber v. Barber, 21 How. 582 (U. S. 
1859); Hart & Wechsler, THe Feperat Courts 
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10. See Note, Federal Jurisdiction in Matters 
Relating to Probate and dministration, 43 
Harv. L. Rev. 462 (1930); Hart and Wechsler, 
op. cit. supra note 9 at 1013-16. 

aa 47 Stat. 70 (1932), 29 U.S.C. §§101-115 
(1952). 

12. 28 U.S.C. §1341 (1952). 

13. 28 U.S.C. §1342 (1952). 

14. Director of the Administrative Office of 
the United States Courts, AnNuaL Report 89 
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16. Id. at 171. 

17. Id. at 89. 
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is is not surprising, because, as we 
iow, the hard, close questions in neg- 
yence cases are nearly always factual. 


f 


, their continued presence in federal 
urts cannot be justified to any large 
gree by the argument that the law 
ins materially by having the creative 
ents of federal judges brought to 


ir on the problems. 


On the other hand, the contributions 
federal judges to insurance and con- 


act law seem considerably more sig- 
ficant. The A.L.R. figures suggest as 
uch, And many of the Bench and Bar 
familiar with tort and insurance trial 
work will likely recognize that they 
have occasion to deal more with fed- 
eral decisions on points of insurance 
law than on matters of negligence and 


personal injury. 


Will State Courts 
Be Hostile to Non-Residents? 
In opposition to the suggested limi- 
tation it will probably be said that a 
damage suit for personal injuries is 
the very type of action in which the 
out-of-stater most needs the protection 
of a fair, unbiased forum, that these 
are the cases in which local hostility is 
apt to be manifested in state courts 
and thus the diversity jurisdiction most 
important. To some extent this argu- 
ment is based on undocumented as- 
sumptions about local prejudice.!® But 
passing that point, there is another 
answer. And that is that Congress has 
ilready decided several times in the 
past that supposed hostility in state 
courts against foreign corporations is 
not a sufficient reason for allowing cer- 
tain special types of personal injury 
suits to get into the federal court. 
1910 
when Congress amended the Federal 
Liability Act to prohibit 
removal when the action was brought 


The earliest instance was in 
Employers’ 


initially in a state court.'® This was 
passed without a whisper of opposition 
on the floor of the House or Senate, 
as far as the Congressional Record 
shows.*° A decade later the same pro- 


vision was attached to seamen’s suits 
under the Jones Act.*! And even more 
significant is the amendment adopted 
last year forbidding removal of any 
state workmen’s compensation case.*" 

All of these cases thus shut off from 
the federal courts are personal injury 
actions with corporate defendants, pre- 
cisely the type of case which it is sug- 
gested might be excluded completely. 
If state courts can be trusted to adju- 
dicate those actions, some of which 
even arise under federal law, why not 
all actions seeking recovery for injury 
to person arising solely under state 
law? 

In Congress last year there was no 
opposition expressed to the workmen’s 
compensation exclusion; the matter of 
local prejudice apparently was not 
Both the Depart- 
ment of Justice and the Judicial Con- 


even mentioned.** 
ference of the United States indicated 
approval.** The Department’s approval 
was rested on the ground that the pro- 
vision was “an aid in meeting the 
problem of court congestion”, a reason 
also supporting with greater strength 
the total elimination of personal injury 
litigation from the removal and the 
original jurisdiction of the district 
courts. 

There is a final observation of a 
general nature. Any limitation on the 
diversity jurisdiction is to some extent 
arbitrary. Unless it is opened up com- 
pletely or closed entirely, Congress is 
faced with the difficult problem of 
drawing lines somewhere. This in-be- 
tween course is the one Congress has 
always chosen to follow. And a major 
characteristic of limitations imposed in 
the past is that they have been dictated 
chiefly by practical, not theoretical, 
considerations. If further restrictions 
on diversity jurisdiction are thought 
wise, it is submitted that barring per- 
sonal injury cases is no more illogical, 
and is justified by as many if not more 
rational considerations than, for in- 
stance, a $10,000 jurisdictional amount. 
At the very least, and this is all that 
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is really being advocated, a new ap- 
proach to the diversity problem from 
the standpoint of the nature and sub- 
ject matter of litigation merits serious 
exploration. When this is undertaken, 
it may develop that other categories of 
the federal diversity business can as 
well or better be carved out and left 
with the state courts. 





18. Whether in modern times state courts re- 
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—I, 19 A.B.A.J. 71 (1933). As things stand, there 
is a plethora of conflicting assertions. 

19. Act of April 22, 1908, 35 Stat. 65, as 
amended by Act of April 5, 1910, 36 Stat. 291, 
28 U.S.C. §1445(a) (1952). 
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23. See 104 Conc. Rec. 11502-11509 (1958); 
S. Rep. No. 1830, 85th Cong., 2d Sess. (1958), 
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Sir William Schwenck Gilbert 


—Lawyer and Librettist 


Although they have both been dead nearly half a century, the world 
still remembers gay tunes and the rollicking words of the operas of 


W. S. Gilbert and Arthur Sullivan. 


Mr. Hatfield’s article discusses the 


career of Gilbert—himself a member of the Bar—and of three of his 


most famous creations—all of them lawyers: the Lord Chancellor in 


Tolanthe, the Judge in Trial by Jury, and, of course, Sir Joseph Porter, 
K.C.B., whose legal talents made him First Lord of the Admiralty. 


by Weston P. Hatfield * of the North Carolina Bar (Winston-Salem ) 


[ N THE LATTER PART of the nine- 
teenth century, the name of W. 5S. 
Gilbert was as well known to most 
Americans as that of any person in 
England. It was perhaps not so well 
known that Sir William Schwenck—to 
Gilbert 


was a lawyer and that before achieving 


more fully denominate him 


success in the fields, first of literature, 
then of the theatre, he had practiced his 
profession approximately four years. 
In view of his outstanding economic 
failure at the Bar, it is a subject for 
speculation as to whether his turn to 
full-time writing resulted from dissatis- 
faction with his profession or the sim- 
ple but urgent dictate of necessity. One 
authority suggests that he earned just 
twenty-five pounds in his first two 
years of practice:! another that in 
four years he averaged five, relatively 
impoverished clients per annum.* 
Later in his difficulties with his col- 
league, Sir Arthur Sullivan, and with the 
entrepreneur who promoted their great 
Richard D’C yly 


as well as in his efforts to pre- 


successes together, 
Carte 
vent pirating of his and Sullivan’s ma- 
terial by American and other foreign 
promoters, he gave indication that, if 
he was not engaged in the practice of 
his profession, he was at least mindful 
of the fact that others were. 
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Non-lawyer Deems Taylor notes that: 


Throughout his life he exhibited a 
readiness for litigation that could be 
characteristic only of one totally ig- 
norant of the law or reasonably con- 
versant with it—which he was.* 


However, it is not the purpose of 
these comments to dwell upon Gilbert’s 
youth or his relationship with his 
illustrious associates, or with the pro- 
tective efficacy of the law of copyright 
in the 1870’s, but rather to discuss 
briefly the influence of his legal train- 
ing and experience on the operas which 
were to become the chief source of his 
fame and income (in both of which 
matters he was continuously interested ) 
and which were to become familiar to 
all of the Western, and some of the 
Eastern, world. 

Few institutions escaped the wither- 
ing causticity of his pen, not even the 
institution of good Queen Victoria, that 
durable sovereign whose passionate de- 
light in the more serious works of 
his colleague prompted her to knight 
Arthur Sullivan in 1883. Twenty-four 
years were to pass before Gilbert was 
to kneel and receive his knighthood at 
the hands of Edward VII and thus 
become the first dramatist to be so 


honored. 
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It is not to he wondered, I suppose, 
that Queen Victoria, or any other rea- 
sonably well-adjusted sovereign, would 
take umbrage at the type of mockery 
directed at monarchy in, for example, 
The Gondoliers, wherein Gilbert wrote, 
inter alia: 


Oh, philosophers may sing 
Of the troubles of a King; 
Yet the duties are delightful and the 
privileges great: 
But the privilege and pleasure 
That we treasure beyond measure 
Is to run on little errands for the 
Ministers of State. 


So far as this writer has been able to 
ascertain, the first jibes Gilbert took at 
his own profession were in a poem 
which he wrote for Fun magazine and 
which was later incorporated in a pub- 
lication of such poems under the name 
of The Bab Ballads (“Bab” being the 
name Gilbert had signed to the poems 
when originally published), the title of 
the particular work being “Baines 
Carew, Gentleman”. One quatrain from 
this twenty-four verse epic will suffice, 
I think, to convey an impression: 





1. Baily, Tue Grteert & Svutiivan Book 
(Cassell & Company, Ltd., London) 20. 

2. Purdy. Grpert & SuLLIVAN (Julian Mess- 
ner, Inc., New York) 11 

3. Preface, PLays AND PoreMs or W. S. GILBERT 
(Random House, New York). 
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When ‘ere he heard a tale of woe 

From client A or client B 

His grief would overcome him so 

He’d scarce have strength to take his 
fee. 


There were fourteen Gilbert and Sul- 
livan operas—the golden fourteen as 
they are called—and while Gilbert uses 
legal devices to motivate action in sev- 
eral of them, notably The Mikado, 
Ruddigore and Pirates of Penzance, 
the operas which deal most directly 
with the law, either thematically or 
through characterization, are /olanthe 
(Wherein the Lord High Chancellor is 
a leading figure): H. M. S. Pinafore 
(in which Sir Joseph Porter, K.C.B., 
who at the time of his appointment as 
First Lord of the Admiralty was a 


prominent solicitor, is significantly in- 


volved) ; and of course the famous, and 
in point of chronology, the second of 
the operas, Trial by Jury, the entire 
proceedings of which take place in the 
courtroom. 

lolanthe, the seventh opera resulting 
from the remarkable collaboration of 
Gilbert and Sullivan, was produced 
in 1882. It presents Gilbert at his 
satirical best, potshooting the peerage 
through, among other means, the 
agency of a character who suggests 
that membership in the House of Lords 
be thrown open to competitive exami- 
nation. 

In the opera, the Lord Chancellor 
early makes apparent that the perfect 
law which he as Chancellor embodies 
also has its drawbacks as far as he’s 
concerned, when he sings that: 
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The Law is the true embodiment 
Of everything that’s excellent. 
It has no kind of fault or flaw, 
And I, my Lords, embody the Law. 
The constitutional guardian I 
Of pretty young Wards in Chancery, 
All very agreeable girls—and none 
Are over the age of twenty-one. 

A pleasant occupation for 

A rather susceptible Chancellor! 


But though the compliment implied 

Inflates me with legitimate pride, 

It nevertheless can’t be denied 

That it has its inconvenient side. 

For I’m not so old, and not so plain 

And I’m quite prepared to marry again, 

But there’d be the deuce to pay in the 

Lords 

If I fell in love with one of my Wards! 
Which rather tries my temper, for 
I’m such a susceptible Chancellor! 


Later the Lord Chancellor questions 
Strephon, one of the characters who has 
disobeyed an order of his court; and 
Strephon replies that he does not ac- 
knowledge the jurisdictional authority 
of courts of chancery—that he goes by 
the laws of nature. The Chancellor 
points out that the laws of nature have 
neither substantive nor procedural va- 
lidity in his court, whereupon Strephon 
—the witness—who is cursed with fairy 
(and the word is used in its strictest 
meaning) antecedents, and thus may 
perhaps be indulged some vagaries, 
asks: 


And have you the heart to apply the 
prosaic rules of evidence to a case 
which bubbles over with poetical emo- 
tion? 


and the Lord Chancellor immediately 
replies: 


Distinctly. I have always kept my duty 
strictly before my eyes, and it is to that 
fact that I owe my advancement to my 
present distinguished position. 


Then his Lordship bursts into song, 
proclaiming the code by which he felt 
himself bound when he approached the 


Bar: 


Ere I go into court I will read my brief 
through 
(Said I to myself—said I). 
And Ill never take work I’m unable to 
to do 
(Said I to myself—said I), 
My learned profession I'll never dis- 
grace 
By taking a fee with a grin on my face 
When I haven’t been there to attend to 
the case 
(Said I to myself—said I!). 
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Til never throw dust in a juryman’s 
eyes 
(Said I to myself—said I), 
Or hoodwink a judge who is not over- 
wise 
(Said I to myself—said I), 
Or assume that the witnesses sum- 
moned in force 
In Exchequer, Queen’s Bench, Com- 
mon Pleas, or Divorce, 
Have perjured themselves as a matter 
of course 
(Said I to myself—said I!). 


The famous song in H. M. S. Pina- 
fore, sung by Sir Joseph Porter, K.C.B., 
illustrates again the satirical bent of 
W. S. Gilbert which at times was so 
strong as to obscure, or at least over- 
shadow, his craftsmanship in the mat- 
ter of putting words together. Sir 
Joseph, the First Lord of the Ad- 
miralty, was generally regarded as a 
Gilbertian take-off on England’s actual 
First Lord of Admiralty at the time, 
one William A. Smith, a publisher who 
had been appointed by Disraeli, who 
had not theretofore achieved nautical 
distinction. 

Sir Joseph, who on the occasion of 
his visit to the good ship Pinafore, 
has modestly admitted that he is “ 
the monarch of the sea, the ruler of 
the Queen’s Navee, Whose Praise Great 
Britain loudly chants. . .” thereafter ex- 
plains to the crew the reason for his 
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outstanding naval achievement, and he 
does so in part as follows: 


When I was a lad I served a term 
As office boy to an Attorney’s firm. 
I cleaned the windows and I swept the 
floor, 
And I polished up the handle of the 
big front door. 
I polished up that handle so care- 
fullee 
That now I am the Ruler of the 
Queen’s Navee! 
* & & 
Of legal knowledge I acquired such a 
grip 
That they took me into the partnership 
And that junior partnership, I ween, 
Was the only ship that I ever had seen. 
But that kind of ship so suited me, 
That now I am the Ruler of the 
Queen’s Navee! 


I grew so rich that I was sent 
By a pocket borough into Parliament 
I always voted at my party’s call, 
And I never thought of thinking for 
myself at all. 
I thought so little, they rewarded 
me, 
By making me the Ruler of the 
Queen’s Navee! 


Now landsmen all, whoever you may 
be, 
If you want to rise to the top of the 
tree, 
If your soul isn’t fettered to an office 
stool, 
Be careful to be guided by this golden 
rule— 
Stick close to your desks and 
never ¢o to sea, 
And you all may be Rulers of the 
Queen’s Navee! 


But it was in Trial by Jury that Gil- 
bert opened all the stops. This opera 
was closest in time to his actual court- 
room experience—none of which had 
been too felicitous, as we have observed. 
It is an extremely buoyant work, deal- 
ing with that by now almost abandoned 
statutory creature, the breach of prom- 
ise action, and featuring, as the female 
lead, the wronged femme, a winsome 
child who captivates the judge and jury 
alike. Even the bailiff in his admoni- 
tions to the jury that 

From bias free of every kind 
This trial must be tried 


cannot refrain from adding that: 


And when amid the plaintiff's shrieks 

The ruffianly defendant speaks— 
Upon the other side; 

What he may say you needn’t mind... 
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By the time the defendant comes intc 
the courtroom, the jury is already en- 
tertaining certain preconceptions about 
the case and determining to resolve both 
reasonable and unreasonable doubts 
against him. They evidence their col- 
lective frame of mind by shaking their 
fists in his direction and saying: 


Monster, dread our damages. 
We're the jury, 
Dread our fury! 


The defendant objects strenuously 
and says to the jurors: 


Hear me, hear me, if you please, 
These are very strange proceedings— 
For permit me to remark 
On the merits of my pleadings, 
You’re at present in the dark. 


The jurors concede that there is a 
germ of truth in what he says, by re- 
sponding 


That’s a very true remark 
On the merits of his pleadings 
We're at present in the dark! 


Whereupon, somewhat to his dis- 
comfiture, they laugh uproariously. 

The jury is more respectful to the 
judge when he thereafter enters the 
courtroom, saying: 


All hail great judge! 
* ¥* * 


May each decree 
As statute rank 
And never be 
Reversed in banc. 


All hail! 


In response to this fulsome greeting, 
the Judge decides to tell the jury how 
he came to achieve judicial status. He 


observes—and one cannot refrain from 





reflecting on Gilbert’s own experience 
as he does so—that: 


When I. good friends, was called to the 
bar, 
I’d an appetite fresh and hearty, 
But I was, as many young barristers 
are, 
An impecunious party. 


In the course of his recitative, the 
Judge points out that clients stayed 
away from his office in droves and 
that finally, in desperation, he was 
compelled to fall in love with a “rich 
attorney’s elderly, ugly daughter”. The 
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ich attorney, by this time fairly des- 
erate himself about his daughter’s 
pinster status, was delighted with this 
evelopment and advised the young 
1an that he would “reap the reward 
f your pluck”. 


“.. You'll soon get used to her looks,” 
said he, 
“And a very nice girl you'll find 
her! 
She may very well pass for forty-three 
In the dusk with a light behind 
her!” 


The judge continues by advising the 
ury that he did indeed reap the re- 
vards of his pluck, “Every day”, he 
sings, “my voice was heard at the 
Sessions of Ancient Bailey.” 


All thieves who could my fees afford 
Relied on my orations, 

And many a burglar I’ve restored 
To his friends and his relations. 


When he finishes his tale (in the 
course of which it develops that his 
practice grew to such an extent that he 
was able to sever his otherwise dreary 
connection with the rich attorney's 
daughter), the Judge orders the jury 
sworn. The bailiff complies by admin- 
istering the following oath: 


Oh, will you swear by yonder skies, 

Whatever question may arise, 

’*Twixt rich and poor, *twixt low and 
high, 

That you will well and truly try? 


After being duly sworn and im- 
paneled, the jury is treated to a view 
of the plaintiff, the fair Angelina, 
making her first appearance in the 
courtroom. Her entrance is heralded 
by her bridesmaids, singing: 


Comes the broken flower— 
Comes the cheated maid— 


All members of the panel are taken 
with Angelina, and as she weeps, en- 


courage her by shouting: “Cheer up, 
cheer up, we love you!” 

The foreman points out, after engag- 
ing the plaintiff in a brief osculatory 
transaction, that “just like a father, | 
wish to be’, and the Judge suggests 
“Or, if you'd rather, recline on me!” 
No fool, Angelina. She’d rather. 

The defendant makes a number of 
observations in his defense, pointing 
out that just as “...the months in suc- 
cession come round and you don’t find 
two Mondays together . . .” so you 
shouldn't “... bring a young fellow to 
sorrow who loves this young lady to- 
day and loves that young lady to- 
morrow’. 

He finally suggests a compromise, 
proposing that he'll marry the plaintiff 
today—to appease her sadness—and 
will marry someone else the latter part 
of the week. The Judge expresses satis- 
faction with this idea, but counsel for 
the plaintiff quickly objects, handing 
up authority to the court and remark- 
ing that: 


In the reign of James the Second, 
It was generally reckoned 

As a very serious crime 

To marry two wives at one time. 


Matters proceed in this wise for a 
brief period, until the Judge, tossing 
law books and briefs about, steps down 
from the bench in a state of agitation 
and proclaims: 


All the legal furies seize you! 

No proposal seems to please you, 

I can’t stop up here all day, 

I must shortly go away. 

Barristers, and you, attorneys, 

Set out on your homeward journeys; 
Gentle, simple-minded Usher, 

Get you, if you like, to Russher; 

Put your briefs upon the shelf, 

I will marry her myself! 


Whereupon he embraces Angelina 
and adds: 
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Sir William Schwenck Gilbert 


Though homeward as you trudge, 
You declare my law is fudge, 
Yet of beauty I’m a judge. 


And all assembled respond enthusi- 
astically, as the curtain falls: 


And a good Judge too! 


Gilbert, who believed that the crea- 
tive life began at 40, was 39 when 
Trial by Jury was first presented on 
March 25, 1875. It immediately estab- 
lished itself as—and has since remained 

a creative gem in its genre. 

In his last years, Gilbert, by then 
immensely rich, sat as a magistrate, 
thus completing a rather novel cycle. 
One of the solicitors who often ap- 
peared before him is quoted as saying 
that “Gilbert was very interesting in 
a rather abrupt way, and his fellow 
magistrates were a little in awe of 
him.” The same solicitor recalls that 
Gilbert’s wit still flashed regularly in 
these late years of his life. On one 
occasion, after listening to the testi- 
mony of a prosecutrix who accused her 
defendant spouse of beating her and— 
somewhat irrelevantly—of having an 
abscess on his back, Gilbert remarked 
that this was apparently not a case of 
abscess making the heart grow fonder.* 

In 1911, Gilbert died of a heart at- 
tack while swimming to the aid of a 
drowning girl. He was then 75 years 
old. 

As a lawyer, I should estimate that 
with his impressive appearance, his in- 
sistence on accuracy in the minutest 
detail, his perceptive mind and piercing 
wit (for all of which he was famed), 
Gilbert would have made a formidable 
barrister. As an admirer of his writ- 
ings, however, | am just as glad that 
this is a purely conjectural observation. 


4. Baily, THe Grisert & SuLLIVAN Book, supra, 
366. 
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The Proposed Amendments to the 


Fair Labor Standards Act 


Mr. Keeney discusses proposed amendments to the Fair Labor Stand- 
ards Act, pointing out that they greatly expand the coverage of that 
statute and possibly run afoul of the Constitution. The amendments are 


embodied in H.R. 4488 and S. 1046, now pending before Congress. 


by Eugene Adams Keeney * Labor Counsel, U.S. Chamber of Commerce 


Wirnour DOUBT, the proposed 
amendments to the Fair Labor Stand- 
ards Act expand the coverage of the 
present law beyond the wildest dreams 
of all the wide-eyed advocates of fed- 
eralism. This is accomplished twofold: 
(1) A substantial change is made in 
the interstate commerce provisions, and 
(2) Many existing exemptions are 
eliminated. 


Let us examine carefully what these 


amendments propose to do. 


The Present Law 

In 1949 when the Fair Labor Stand- 
ards Act was amended, three basic 
changes were made: 


1. The definition of “produced” was 
modified so that some employees for- 
merly regarded within the law’s cover- 
age as engaged in positions or occupa- 
tions necessary for the production of 
goods for commerce were excluded. 

2. The “commerce” definition, on 
the other hand, was broadened to in- 
clude incoming as well as outgoing 
commerce with other nations. 

3. Many of the act’s exemptions were 
modified—some made broader, others 
narrower in scope. Several new exemp- 
tions were also added. 

When the Fair Labor Standards Act 
was enacted by Congress in 1938, it 
provided for the regulation of wages 
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and hours in given areas of our na- 
tional economy but it did not extend 
the law’s coverage to the full range of 
the federal power to regulate commerce. 


The Coverage Provisions 
of the Present Law 

Unlike the National Labor Relations 
Act, the FLSA does not apply to activi- 
ties which merely “affect” interstate 
commerce. An effort was made in the 
81st Congress to extend FLSA coverage 
to activities which “affect” commerce, 
but this proposal did not win approval. 

Accordingly, the standards imposed 
by the statute apply only to employees 
not specifically exempt who engage in 
either commerce or the production of 
goods for commerce. “Commerce” is 
defined to include both incoming and 
outgoing commerce as well as com- 
merce between the states. The “produc- 
tion” of goods includes not only actual 
production operations but also “any 
closely related processes or occupation” 
directly essential to production. 


The present law contains an “em- 
ployee” test of coverage—that is, an 
employee’s rights to the minimum 
wages and overtime pay required by 
the law differ according to the nature 
of “his own work” in the business in 
which his employer is engaged. Ac- 
cordingly, some employers in a particu- 
lar industry may not be required to 
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pay the FLSA rate to any of their em- 
ployees; others may be required to pay 
these rates to some of their employees 
and, of course, still others may be re- 
quired to pay these rates to all of their 
employees. Some employees in a plant 
may be subject to the act, while others 
who work with them will not be cov- 
ered (See Kirschbaum v. Walling, 316 
U. S. 517. See, also, Administrator’s 
Interpretative Bulletin on General Cov- 
erage, Part 776, Section 776.2). 


Engaging “in Commerce” 

Section 6 of FLSA requires that 
every employer shall pay each of his 
employees “who is engaged in com- 
merce or in the production of goods 
for commerce...” according to the 
standards set up by the act. 

Section 3(b) of the Act defines com- 
merce, as follows: 


Commerce means trade, commerce, 
transportation, transmission or com- 
munication among the several states or 
between any state and any place thereof. 


Most of the questions with respect to 
the commerce-test coverage involve em- 
ployees in the following groups: 

1. Those who participate in the dis- 
tribution of goods which move through 
the channels of commerce, and 

2. Those who directly aid or facili- 
tate the operation of instrumentalities 
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of commerce by (a) providing mate- 
rials or power used by the instrumen- 
ality, or (b) maintaining or repairing 
hem, 

As to the first group, employees who 
articipate in the distribution of goods 
shipped in commerce, the determina- 
ion of which employees are covered 
lepends on when the goods come to 
rest at the end of their interstate jour- 
ney. Before the 1949 amendments, the 
Labor Department took the view that 
the act applied to all employees of 
wholesalers and other distributors, not 
specifically exempt, who distribute 
goods received from outside the state. 
Some employers, however, insisted that 
coverage stopped at the unloading plat- 
form of the distributor’s warehouse. 
Employees who handled and aided dis- 
tribution to local customers after the 
goods had arrived at the warehouse 
were to be considered outside the act. 
This conflict was resolved by the Su- 
preme Court which held that where an 
employer is engaged in the local dis- 
tribution of goods obtained from other 
states, the act applies only to those 
employees who spend a substantial part 
of their time in: 

1. Procuring or receiving goods 
from other states, or 

2. Handling or delivering to the local 
customers goods which have been im- 
ported from other states in response to 
either special orders or a pre-existing 
contract or understanding with the cus- 
tomer. (Walling v. Jacksonville Paper 
Company, 317 U. S. 564.) 

It has, however, been well settled 
that the FLSA applies to employees 
whose work relates to the shipment of 
goods to customers who are located 
outside the state. 

As to the second group of employees, 
the United States Supreme Court has 
also held that the following workers 
come under the FLSA’s definition of 
“engaged in commerce’, since they aid 
interstate commerce: 

1. Employees maintaining and op- 
erating a toll road and bridge traversed 
by vehicles hauling goods in interstate 
commerce (Overstreet v. North Shore 
Corp., 318 U. S. 125) ; 

2. Employees of a construction com- 
pany engaged in building new abut- 
ments and repairing superstructures on 
railroad bridges under a contract with 


an interstate railroad (Pedersen v. J. F. 
Fitzgerald Constr. Co., 324 U.S. 720). 

Before employees may invoke the 
act’s protection, using this aid-to-com- 
merce approach, the Supreme Court 
holds that they must establish a direct 
and immediate tie between their activi- 
ties and interstate commerce. The work 
performed must be “actually in or so 
closely related to the movement of com- 
merce as to be a part of it”. (McLeod 
v. Threlkeld, 319 U.S. 491.) The Me- 
Leod case also held that employees of 
a commissary which furnished meals 
to maintenance-of-way employees were 
not engaged in commerce since their 
work was less immediately related to 
the functioning of instrumentalities of 
commerce. 


Production of Goods 
for Commerce 

The FLSA gives the term “produced” 
a somewhat narrower definition than it 
received from the courts prior to the 
amendment of the statute. Under the 
definition set up in 1949, the word 
“produced” covers: 

1. Employees producing, manufac- 
turing, mining, handling, transporting 
or in any other manner working on 
goods shipped in commerce; 2. em- 
ployees engaged in any closely related 
processes or occupation directly essen- 
tial to the production of such goods. 

As to the employees in the first 
group, the 1949 amendments made no 
changes from the original act. The act 
continues to apply to those who do 
actual production, who transport semi- 
finished goods between plants during 
production and who package the goods 
for interstate shipment after they have 
been finished. The Supreme Court has 
held that production under the act in- 
cludes alf steps “which lead to the 
readiness for bringing goods into the 
(Western Tele- 
graph Company v. Lenroot, 323 U. S. 
490.) 

Prior to the 1949 amendments, the 


stream of commerce”. 


phrase “production of goods for com- 
merce” was defined as including all 
processes and occupations necessary 
for such production and the courts in- 
terpreted this to cover all types of work 
which indirectly contributed to the 
production. 

For example, “necessary” tasks were 
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held to include work performed by 
night watchmen, office employees and 
maintenance workers, as well as jani- 
tors, elevator operators, window wash- 
ers and other building service and 
maintenance workers who serviced the 
buildings in which goods were pro- 
duced for commerce even if these em- 
ployees were employed by an independ- 
ent contractor or the landlord who 
owned the building. Typical of creep- 
ing government bureaucracy, the extent 
of coverage expanded little by little and 
soon employees who were producing 
fertilizer for farms and crops which 
found their way into processed articles 
to be shipped in commerce, as well as 
employees of independently operated 
factories, restaurants and canteens, were 
held subject to the act. The key factor 
then, is that coverage at present ex- 
tends only to those workers who are 
engaged in a “closely related process 
or occupation directly essential” to the 
production of goods for commerce. 

The conference report (see House 
Conference Report, No. 1453, 1949, 
Slst Congress, lst Session, pages 14 to 
15) makes it clear that in 1949 Con- 
gress was alarmed by the Labor De- 
partment’s expansion of coverage to 
local areas through administrative fiat. 
The report indicates beyond a doubt 
that the statute is not to be considered 
applicable to local activities, and that 
the Administrator is to apply the law 
within the bounds originally contem- 
plated, which did not include local 
business. Listed below are six exam- 
ples which the conferees enumerated to 
illustrate non-covered employees: 

1. A local fertilizer company engaged 
in selling all of its fertilizer to local 
farmers within the state for use on land 
on which sugar cane is grown, which 
cane is then sold to sugar mills within 
the state and processed into raw sugar 
to be sent out of the state (McComb, 
Administrator vy. Super-A_ Fertilizer 
Works, 165 F. 2d 824 (1st Cir.) ). 

2. Employees of a quarry engaged 
in mining and processing stone for 
local use in the construction of a dike 
located in the same state who transport 
the rock from the quarry to the con- 
struction site, when the construction of 
the dike would prevent an oil field that 
produced oil for commerce from being 
flooded (Schroeder v. Clifton, 153 F. 
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2d 385 (10th Cir.); cert. den., 328 
U. S. 858). 

3. Employees of a local window- 
cleaning company doing business 
wholly within the state, many of whose 
customers are engaged in interstate 
commerce or in the production of goods 
for interstate commerce (Martino v. 
Michigan Window Cleaning Company, 
327 U. S. 173; rehg. den., 327 U. S. 
816). 

4. Employees of a local independent 
nursery concern whose duties include 
mowing the lawn around the plant of 
a customer within the state engaged in 
producing goods for interstate com- 
merce (1944-45 W. H. Man., page 
125). 

5. Employees of a local architectural 
firm whose activities include the prep- 
aration of plans for the alteration of 
buildings in which goods are produced 
for interstate commerce (1944-45 W. 
H. Man., pages 138-139). 

6. Employees of a local exterminator 
service firm, who work wholly within 
the state exterminating roaches and 
other pests in private houses, apart- 
ments, hotels, barber shops, colleges, 
hospitals, and also in buildings within 
the state used to produce goods for 
interstate commerce (3 C.C.H., Labor 
Law Reporter, 4th ed., No. 25, 150, 
385). 


Proposed Amendments 
To the Law 

As detailed above, the present law 
applies only to an employee who him- 
self is engaged in interstate commerce 
so that some employees of an employer 
may be covered while others are not. 
Further, the word “production” is de- 
fined at present as covering only em- 
ployees actually engaged in working 
on goods for interstate commerce or in 
any “closely related process” directly 
essential to the production of such 
goods. The proposed amendments would 
increase this beyond the 
power given Congress under the Con- 
stitution. 


coverage 


These proposed changes are detailed 
as follows: 

1. The wage and overtime provisions 
(see Sections 6 and 7, dealt with in 
Sections 5(a) and (6) of the bill) are 
made applicable not only to employees 
now covered but also to every employee 
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engaged in an activity affecting com- 
merce. 

2. The phrase “activity 
commerce” is defined in a new Section 


affecting 


3(s) as broadly as possible by includ- 
ing “any activity in commerce, neces- 
sary to commerce, or competing with 
any activity in commerce...” Thus, 
activity affecting commerce goes con- 
siderably beyond the Taft-Hartley defi- 
nition which defines “affecting com- 
merce” as meaning “in commerce, or 
burdening or obstructing commerce or 
the free flow of commerce, or having 
led or tended to lead to a labor dispute 
burdening or obstructing commerce, 
or the free flow of commerce”. Accord- 
ingly, “activity affecting commerce” in- 
cludes any activity “necessary to com- 
merce” or “competing with any activ- 
ity in commerce”. 

These changes bring about the most 
expansive type of coverage ever con- 
templated. They go beyond the Taft- 
Hartley Act’s definition of interstate 
commerce and reach virtually every 
small business, since even the ice cream 
parlor on Main Street is “necessary to 
commerce” or “competing with any 
activity in commerce”. The Supreme 
Court has ruled in the past that the 
present coverage of the act is not co- 
extensive with the limits of congres- 
sional power over interstate commerce 
(See Kirschbaum v. Walling, 316 U. S. 
517; Walling v. Jacksonville Paper Co., 
317 U. S. 564; 10 E. 40th St. Bldg. 
v. Callus, 325 U. S. 578; Phillips v. 
Walling, 324 U. S. 490). These 1959 
changes, however, make the coverage 
coextensive. In fact, it is almost im- 
possible to conceive of anything within 
the congressional power over interstate 
commerce that would not be covered 
by these changes. 

The two phrases “competing with 
commerce” and “necessary to com- 
merce” should be further considered. 
I seriously doubt whether the Supreme 
Court would hold constitutional a stat- 
ute which cuts away at the very needs 
of intrastate activity. It is almost in- 
conceivable to have a business that is 
not in some way competing in com- 
merce or necessary to commerce. 

Since the Darby Lumber Company 
case (U.S. v. Darby Lumber Company, 
312 U.S. 100) decided by the Supreme 
Court in 1941 sustained the power of 
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Congress to regulate commerce among 
the states and with foreign nations by 
passage of the FLSA, it has been held 
that Congress has the authority to reg- 
ulate activities having a substantial ef- 
fect upon interstate commerce and that 
this authority extends to intrastate ac- 
tivities which have such an effect (See 
also Cotton Mills vy. Administrator, 312 
U. S. 126). It was held in the Darby 
case that Congress properly exercised 
its authority to prohibit interstate ship- 
ment of goods produced in violation of 
the Wage and Hour Law standards. 
The Court even went further and up- 
held these standards of wages and 
hours against claims that they violated 
due process. 

Considering the constitutionality of 
the FLSA, the statute has been sus- 
tained by many pronouncements from 
the Court since 1938. Besides the basic 
challenge to its validity under the com- 
merce power, it has been unsuccessfully 
challenged: 

1. As a violation of the freedom of 
the press (Oklahoma Press v. Walling, 
1946, 327 U. S. 186) ; 
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2. As an improper delegation of leg- 
slative power (Op. Cotton Mills case 
upra) ; 

3. As an authorization of unreason- 
ble searches and seizures (Oklahoma 
‘ress case supra) ; 

4. As providing arbitrary and dis- 
riminatory bases for exemption 
Vabee v. White Plains Publishing Co., 
27 U. S. 178); and 

5. As a Tenth 


\mendment’s reservation to the states 


violation of the 


if all powers not delegated by them to 
he Federal Government (Darby case, 
supra). 

Despite these Supreme Court pro- 
nouncements, this contemplated expan- 
sion of coverage most certainly should 
not be sustained under the authority 
of the commerce power. The Darby 
case goes pretty far in permitting fed- 
eral intervention in intrastate activities 
which have an effect on interstate 
commerce, but I doubt if the invasion 
of strictly local activities now proposed 
can be sustained under the commerce 
clause of the Federal Constitution. 

Another example of the breadth of 
these new proposals, which will enfold 
even the smallest local business, is the 
new Section 3(t) (7), which provides 
for coverage for all employees of a 
business, even those not engaged in an 
activity affecting interstate commerce, 
when somewhere in the establishment 
there is one employee engaged in inter- 


state commerce or in the production of 


White it is true that the law is not 
a game, it is equally (though unfortu- 
nately) true that at times it is never- 
theless a gamble. Unhappily for the 
plaintiffs, their hopes were not fulfilled. 
It was they who rejected the compro- 
mise offer; it was they who made the 
choice to go to the jury. That one can- 
not have his cake and eat it too is as 
true at the counsel table as at the 
dining table. The distinction between 
the gourmet and the gourmand is as 
neat and decisive in the prosaic realm 
of negotiation as in the festive sphere 
of gastronomic enjoyment—attempting 
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goods for interstate commerce and the 
firm does a gross annual business of 
$50,000. 

The examples given in the 1949 
House Conference Report mentioned 
before are only samples of the uncon- 
stitutional expansion of coverage into 
local areas which these amendments 
contemplate. Let us look further into 
the coverage of activities which simply 
“compete” with activities in interstate 
commerce. This would cover a small 
drug store selling cigarettes, tooth paste 
and the like, if it competed with a large 
grocery store which affected commerce 
and if the small store had even one 
employee who handled goods received 
from out of the state and it did a gross 
annual business of $50,000. ° 

Indeed, under these amendments it 
would not be necessary even to show 
such competition, for it appears that 
this small drug store would be covered 
regardless of the volume of its business 
if it simply sold any goods to one en- 
gaged in interstate commerce or one 
engaged in producing goods for inter- 
state commerce or possibly even to one 
engaged in an “activity affecting com- 
merce”. 


Burdening of Commerce 

The definition of “affecting com- 
merce” found in the Taft-Hartley Act 
includes the phrase “burdening... of 
commerce, or tending to lead to a labor 


dispute burdening ...commerce”. A 


to satisfy an unrestrained or exagger- 
ated appetite in either field may prove 
discomforting if not disastrous. After 
rejecting an offer of compromise, and 
electing to proceed to trial and to seek 
a more favorable jury verdict, the 
plaintiffs cannot now resurrect the off- 
the-record offer, and attempt to have 
the jury’s verdict set aside on the 
ground that its award was less than the 
offer. The court cannot take that offer 
into consideration in the exercise of 
the judicial function involved in a 


study of the evidence so as to deter- 
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distinction should be drawn between 
the burdening of commerce when a 
labor dispute is involved and the bur- 
dening of commerce when a minimum 
wage is required to be paid. It cannot 
be denied that commerce is burdened 
and interstate commerce is hampered 
when there is a labor dispute resulting 
in cessation of work. A good example 
is the recent steel strike. But is there 
a burden on commerce when a mini- 
mum wage is not paid as prescribed by 


a federal law? Certainly not! Has 
interstate commerce been interfered 


with? Definitely not! It would appear 
that the analogy between the burden- 
ing of commerce by a labor dispute 
and the burdening of commerce by 
non-payment of a minimum wage is 
not justified. 

I have discussed present minimum 
wage law and the proposed amend- 
ments only as they pertain to the pos- 
sible conflict with the Federal Consti- 
tution. The members of the House and 
Senate must give careful consideration 
to these proposals which appear to con- 
template that the Federal Government 
should reach into the very smallest 
local affairs within a state. If these 
amendments are with this 
broad coverage, a giant step will have 
been taken towards the eradication of 


enacted, 


state borders and powers of the state, 
and the elimination of state govern- 
ments. The proponents of federalism 
will then have a carte blanche. 


mine the adequacy of the verdict. Were 
that not the rule, defendants generally 
would hesitate to make compromise 
offers, judges would not seek to aid 
in negotiation of settlements, legitimate 
claims subject to just and amicable 
disposition would be compelled to go 
through the ordeals of trial, the court 
calendars would become more congest- 
ed than they are now, and delay and 
injustice in the judicial process would 
inevitably result. 

Quillen v. Board of Education, 115 
N.Y.S. 2d 122 (1952). 
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State Delegates Nominate 


New Officers and Governors 


M EETING IN CLOSED session dur- 
ing the Midyear Meeting at the Edge- 
water Beach Hotel in Chicago, on Feb- 
ruary 23, the State Delegates (one from 
each of the fifty states, Puerto Rico and 
the District of Columbia) made their 
naminations for new officers and mem- 
bers of the Board of Governors for the 
terms beginning with the adjournment 
of the 1960 Annual Meeting. 

The State Delegates nominated John 
C. Satterfield, of Yazoo City, Miss.is- 
sippi, President-Elect; Osmer C. Fitts, 
of Brattleboro, Vermont, Chairman of 
the House of Delegates; Joseph D. 
Calhoun, of Media, Pennsylvania, Sec- 
retary; and Glenn M. Coulter, of De- 
troit, Michigan, Treasurer. The latter 
two were nominated to succeed them- 
selves. 

The following were nominated for 
three-year terms on the Board of Gov- 
ernors: First Circuit, David A. Nichols, 
of Camden, Maine; Second Circuit, 
Charles W. Pettengill, of Greenwich, 
Connecticut; Sixth Circuit, Edward W. 
Kuhn, of Memphis, Tennessee; and 
Tenth Circuit, Edward E. Murane, of 
Casper, Wyoming. Members of the 
Board of Governors are elected for 
three-year terms and three or four are 
elected annually. The other officers 
serve for one year. 


Mr. Satter field 

The President-Elect-Nominee, Mr. 
Satterfield, was admitted to the Missis- 
sippi Bar in 1929 and has long been 
active in local, state and national bar 
association work. A native of Port 
Gibson, Mississippi, he received his 
bachelor of laws degree in 1929 from 
the University of Mississippi. 

Mr. Satterfield served as a member 
of the Mississippi House of Representa- 
tives from 1928 to 1932, during which 
time he served as Chairman of the 
Constitution Committee and as Secre- 
tary of the Judiciary Committee. 


Mr. Satterfield was a member of 
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Oscar & Associates, Inc. 


John C. Satterfield 





the Board of Governors of the Ameri- 
can Bar Association from 1955 to 1958, 
and has been State Delegate from Mis- 
sissippi in the House of Delegates for 
the past twelve years. He has served 
on the Committee on Rules and Calen- 
dar, Committee on Jurisprudence and 
Law Reform. Resolutions Committee, 
the Committee on Individual Rights as 
Affected by National Security, Commit- 
tee on Continuing Legal Education, 
and Committee on Awards to Media of 
Public Information. He is now Chair- 
man of the Committee on Economics 
of Law Practice. 
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Mr. Fitts 

Osmer C. Fitts was born in Brattle- 
boro, Vermont, and was educated in 
the public schools there and at Worces- 
ter (Massachusetts) Academy, Dart- 
mouth College (B.S. 1926) and Har- 
vard Law School (LL.B. 1929). He 
was admitted to the Bar in 1929 and 
his first ten years’ practice were in 
Ludlow, Vermont. Since that time, he 
has practiced in Brattleboro. He has 
been active in his local and state bar 
associations, as well as in the Ameri- 
can Bar Association. He was President 
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Osmer C. Fitts 


of the Vermont Bar Association, 1948- 
1949, and of the Windham County 
Bar Association, 1958-1959. He was a 
member of the Board of Governors of 
the American Bar Association, 1954- 
1957, and was State Delegate in the 
House of Delegates in 1938 (interim) 
and from 1946-1960, and Vermont Bar 
Association Delegate from 1940-1946. 
He has served on many committees of 
the Association including those on 
Draft, Hearings, Bill of Rights, Resolu- 
tions, Lawyers in Armed Forces, and 
Rules and Calendar, and is now Chair- 
man of the latter. During World War 
Il, he served in the Judge Advocate 
General’s Department, Army of the 
United States, entering as a Captain 
in 1942 and leaving as a Lieutenant- 
Colonel in 1946, 


Mr. Nichols 

David A. Nichols was born in Lin- 
colnville, Maine. He earned his A.B. 
magna cum laude at Bates College in 
1942 and was elected to Delta Sigma 
Rho and Phi Beta Kappa. After serving 
as an enlisted man in the Army Air 
Forces during World War II, he ob- 
tained his LL.B. at the University of 
Michigan in 1949, and in the same 
year was admitted to the Bars of Maine 
and Massachusetts. He has since en- 
gaged in the general practice of law 
and has been a partner in his firm in 
Camden, Maine, since 1953. 

During 1955-57, he served his state 
as a member of the Governor’s Coun- 
cil, being one of the youngest men ever 


Fabian Bachrach 


David A. Nichols 


elected to such a post in Maine. He has 
been President of the Bates College 
Alumni Association and of a number 
of civic organizations, 

He has been a State Delegate in the 
House of Delegates since 1957 and 
was Co-Chairman of the New England 
Regional Meeting in 1958. Mr. Nichols 
is a member of the Special Committee 
on Proposed Revision of Judicial 
Canon 35. 


Mr. Pettengill 

Charles W. Pettengill was born in 
Hartford, Connecticut, and was admit- 
ted to the Bar in 1922, following his 
graduation from Boston University 
Law School. He is now a member of 
the faculty of that school. He is active 
in civic affairs in Greenwich, where he 
practices, and has been Chairman of 
the Town of Greenwich Committee of 
Building Standards since 1932 and 
President of Brunswick School for 
Boys since 1941. 

Mr. Pettengill is State Delegate from 
Connecticut to the House of Delegates 
of the American Bar Association and 
is a member of the Association’s Stand- 
ing Committee on Professional Ethics. 
He was President of the Connecticut 
Bar Association, 1948-1949, is a for- 
mer Chairman and present Treasurer 
of the National Conference of Bar 
Presidents and is a Fellow of the 
American Bar Foundation. He is also 
Chairman of the Connecticut Citizens 
for Better Courts, Inc., and is Chair- 


Charles W. Pettengill 


Officers and Governors Nominated 


Edward W. Kuhn 


Edward 


April, 1960 - 





E. Murane 


Vol. 46 














395 





Officers and Governors Nominated 





Joseph D. Calhoun 


Secretary 





Glenn M. Coulter 


a 
lreasurer 





man of the Board of Parole for Con- 
necticut. 


Mr. Kuhn 

Edward W. Kuhn was born in Mem- 
phis, Tennessee, and educated at Chris- 
tian Brothers High School, the Catholic 
University of America and the Univer- 
sity of Michigan and its Law School. 
He was admitted to the Bar in 1934 
and has practiced in Memphis since 
that time. He was President of the 
Memphis and Shelby County Bar Asso- 
ciation, 1949-1950, and President of 
the Tennessee Bar Association, 1954- 
1955. He is a charter member of the 
National Conference of Bar Presidents 


and is now serving on its Executive 
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Council. He has been State Delegate 
from Tennessee in the House of Dele- 
gates of the American Bar Association 
since 1956, and was Co-Chairman of 
the Southern Regional Meeting held in 
Memphis in 1959, He is a member of 
the Committee on Rules and Calendar 
of the House of Delegates and is Chair- 
man of the Association’s Standing Com- 
mittee on Legal Aid Work. 

Mr. Kuhn is a Fellow of the Ameri- 
can Bar Foundation and of the Amer- 
ican College of Trial Lawyers, a mem- 
ber of the International Association of 
Insurance Counsel, President of the 
Association of Insurance Attorneys, and 
Vice President of the National Legal 


Aid and Defenders Association. He is 
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also a member of the National Associ- 
ation of Railroad Trial Counsel. 


Mr. Murane 

Edward E. Murane is the only one 
of the nominees born outside the bor- 
ders of the United States—at Nome, 
Alaska. He received his LL.B. from the 
University of Michigan in 1925 and 
was admitted to the Wyoming Bar that 
year. He served as City Attorney of 
Casper, Wyoming, 1934-1938, is a past 
President of the Natrona County Bar 
and of the Wyoming State Bar. He was 





the Wyoming Bar Delegate to the House 
of Delegates from 1953 to 1955 and 
since that time has been Wyoming’s 
State Delegate to the House. He has 
served on the Credentials and Admis- 
sions and Jurisprudence and Law Re- 
form Committees and is Chairman of 
the Special Committee on Federal Rules 
of Procedure. 

Mr. Murane is a Fellow of the 
American Bar Foundation and of the 
American College of Trial Lawyers, 
and is a member of the International 
Association of Insurance Counsel, the 
Association of Insurance Attorneys, 
the Federation of Insurance Coun- 
sel and the American Counsel Associ- 
ation. He has been active for thirty 
years in Boy Scout work and is a past 
District Governor of Lions Interna- 
tional. He has been on the Advisory 
Board of Casper Junior College since 
1948. 

He is a Lieutenant Colonel in the 
T.C., and served in the Pacific Theater 


in World War II. 
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A LL MEMBERS of the American 
Bar Association, their families and 
friends are invited to visit Colonial 
New England upon the close of the 
\nnual Meeting in Washington this 
September, 

This approved tour will leave Wash- 
ington by train for New York City and 
headquarter at the famous Waldorf- 
Astoria Hotel for two nights. A trip 
about New York is scheduled, visiting 
points of interest in the city and a 
special private tour of the United Na- 
tions Headquarters, 

The seven-day tour of the New Eng- 
land states will be by modern air-con- 
ditioned motor coaches. The trip will 
circle northward from New York 
through the Hudson Valley with stops 
at Hyde Park and West Point, thence 
to Albany. The trip continues, and 
during the following days you visit— 
Upper New York State, Vermont, New 
Hampshire, Maine and Massachusetts. 


New England Invites You 









The picturesque fishing port of Gloucester, where the fleet lends color 
and attracts thousands of tourists every year. 











This imposing granite canopy protects one of America’s most sacred 


shrines, Plymouth Rock. Half a million tourists visit this lovely Massachu- 
setts community which keeps alive the traditions and landmarks of the hardy 
Pilgrim Band that made the first permanent settlement in the Bay State. 





The entire trip is one of great scenic 
splendor and early American historic 
interest. 

Fine lodging accommodations are 
assured and many special events are 
planned, including a genuine “clam- 
bake” at the picturesque fishing town 
of Gloucester. The charm and beauty of 
the New England countryside is well 
known and while this trip is in early 
September, with a little luck you may 
witness the beginning of the fall foliage 
change in the northern sections. It is 
expected some members of the legal 
profession in England, who will be in 
attendance at the Washington Meeting, 
may join this tour. 

A brochure fully descriptive of the 
tour outlining the itinerary in detail 
and quoting the costs involved, is now 
available and may be had by writing. . . 

W. M. Motoney, Vice President 
Harvey R. Mason Travel Co. 
64 Old Orchard 


Skokie, Illinois 
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Dubious Humor 

Probably no other profession accepts with such patience 
so much criticism as the legal profession. Public speakers 
in introducing lawyers are not at all averse to comparing 
the lawyer to a “shark” or describing him as a man who 
should have his picture taken with his hand in someone 
else’s pocket, or by quoting the facetious quip: 


A pearly shell for you and me, 
The oyster is the lawyer’s fee. 


Books and anecdotes contain numerous proverbs of ancient 
lineage attacking the lawyer as an evil neighbor, a twister 
of words turning black into white, who defends bad causes 
himself but as a man too cunning to take his own case to 
law. He is pictured as one who lines his own purse by 
getting fools more readily into trouble than out of it. Even 
old Ben Franklin was willing to print in his Poor Richard’s 
Almanack these two calumnies of lawyers: 


A country man between two lawyers 
is like a fish between two cats. 

* = * 
God works wonders now and then: 
Behold: a lawyer, an honest man. 


American Bar Association 





It might not be amiss for lawyers to retort that: 


If there were no bad people, 
There would be no good lawyers. 

Lawyers themselves frequently, with dubious taste, de- 
preciate their own profession publicly by recounting what 
they think are amusing stories which depict the lawyer in 
an unfavorable light. They do this by telling jokes on them- 
selves which raise inferences that lawyers are guilty of 
chicanery, dishonesty, fraud and of charging excessive 
fees. This feeble humor does not help to create prestige or 
respect for the legal profession. There is an old Scotch-Irish 
proverb which says that, “It is foolish to throw mud in 
your own face.” This ancient bit of wisdom is aimed at 
telling stories outside the family circle with the natural 
result that the status of the family, as well as that of the 
tale bearer himself, is concurrently diminished in the eyes 
of his gossiping but eager listeners. 

There is no doubt that we lawyers should avoid de- 
preciating ourselves, at least outside the intimate ranks of 
our profession. From the Inns of Court comes this tested 
motto: “Stand by your order.” It was Dr, Johnson who 
remarked to his lawyer friend, James Boswell, that: 


A man should be careful never to tell tales of himself to 
his own disadvantage. People may be amused and laugh at 
the time, but they will be remembered and brought out 
against him upon some subsequent occasion. 


Wise advise from the venerable Doctor! 

There is no group of men in our country who are more 
deserving of respect than the members of the legal pro- 
fession. We should remember this before we throw mud, 
even in a humorous vein, in our own faces. Better to recall 
Harrison Tweed’s characterization of lawyers which is now 
permanently preserved on a plaque recently installed in 


Langdell Hall at Harvard Law School: 


I have a high opinion of lawyers. With all their faults, 
they stack up well against those in every other occupation 
or profession. They are better to work with or play with or 
fight with or drink with, than most other varieties of man- 


kind. 


The Shakespeare Articles 


We have received a number of communications from 
readers of the JoURNAL expressing the view that we have 
published enough about the authorship of the works of 
Shakespeare. 

Many others have indicated a continuing interest. The 
number of those expressing a desire to see more of this 
material seems to exceed that of those on the other side. 
We believe this comparison reflects fairly well a cross sec- 
tion of the opinion of our members. 

We have several articles, not yet published, supporting 
the case for Marlowe or the case for Bacon; and letters are 
accumulating and still coming in. 

We wish everyone who desires an outlet for his views 
to feel that he has been fairly treated. 

Our conclusion, therefore, is that under all the circum- 
stances the wisest and fairest course for us to pursue is to 
devote enough space to cover the printing of what we now 
have in hand. 
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The Lawyer 


as Divorce Counselor 





Mrs. Kargman writes that lawyers could be more successful in their 
attempts to reconcile divorce clients if they realized that divorce recon- 
ciliation requires specialized training. She offers some practical help to 
the lawyer who seeks to help his client in divorce matters. 


by Marie W. Kargman * of the Massachusetts Bar (Boston) 


m 
WE HAVE EXPERTS of all kinds 
in the law—many of whom receive 
specialized training and all of whom 
do some reconciliation work in their 
own specialties. On problems of rela- 
tions between employer and employee, 
Robert M. Segal, of the Massachusetts 
Bar, has written: “The labor lawyer 
must understand the practical problems 
relative to seniority, job security, pen- 
sions, etc. . . . for voluntary adjust- 
ments and negotialions are more im- 
portant than litigation in the emotional 
and dynamic field of labor relations.” 

Basically, divorce counseling is of 
the same order as other such forms of 
legal counseling. It is relationship 
counseling, concerned with helping a 
husband and wife adjust conflicting 
claims centered about their reciprocal 
rights and obligations in the marriage 
to themselves, to their children and to 
the state. Dean Roscoe Pound defines 
the problem of the legal order as “at 
bottom one of reconciling or harmoniz- 
ing conflicting or overlapping interests 
—that is, conflicting or overlapping 
human claims or demands or desires.” 

The intense emotions surrounding 
divorce should not frighten the lawyer 
into believing that his client is any 
more neurotic than his non-divorce 
client. Moral sentiments and judg- 
ments quickly follow upon disappoint- 
ments. And when spouses have conflict- 
ing sets of expectations of each other, 


they must have many disappointments 


which if allowed to exist and fester will 
make the relationship of marriage un- 
tenable. But if the lawyer can handle 
the relationship and get his client to 
make definite his expectations of him- 
self in the marriage, his expectations of 
his spouse, his concept of his spouse’s 
expectations of herself, his concept of 
his spouse’s expectations of him in the 
social, economic and sexual spheres of 
the marriage relationship—then the 
hate and anger which arose out of the 
misunderstandings might be replaced 
with a willingness to take an unpreju- 
diced view of the relationship. Until 
this is accomplished, and the parties 
set up for themselves a marriage rela- 
tionship which has cleared the air in 
the areas of conflict—whether the con- 
flict concerns money, lack of interest 
in the home, failure to be a good father 
or mother, etc.—the process of build- 
ing a better marriage cannot begin. 
The procedure outlined above is in 
effect what a conciliation court tries 


to do. 


The Lawyer’s Point of View 
Theoretically every lawyer who coun- 
sels a divorce client feels it his social 
responsibility to try and reconcile his 
client. From experience, however, 
many lawyers who have tried to con- 
ciliate feel that their efforts were 
wasted. Sometimes the parties would 
stay married for a short while longer 


and then return for divorce or they 
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would see other counsel. Often times a 
client would be in a less advantageous 
position to bargain for a divorce settle- 
ment the second time and would hold 
his lawyer responsible for his situation. 
Furthermore, there is always the prob- 
lem of compensation. What are the 
standard fees for reconciliation? All of 
these considerations have tended to 
make the lawyer’s attempt at reconcili- 
ation littlke more than a token gesture. 
Since most law schools do not teach 
lawyers how to conciliate in divorce 
cases, the effect of the imposition of 
the duty to reconciliate in divorce cases 
imposed by the legal code of ethics is 
to make the lawyer as counselor uncer- 
tain and ineffective in his client-lawyer 
relationship, so far as the divorce 
counseling is concerned. 

Some counsel try to refer their di- 
vorce clients to other sources of help 
like psychiatry, marriage counseling or 
a family society. Many times a client 
will not go. Instead he will leave his 
lawyer's office and seek other counsel. 

Often, the lawyer uses his own fam- 
ily life experience and tries to console 
his client with such statements as 
“Everybody has fights of this kind.” 
Or, “Go home and show your wife you 
love her 





buy her something.” Or 
some will say, “What your wife needs 





1. Robert M. Segal, Labor Law: The Case for 
the Union Lawyer, 44 A.B.A.J. 1057 (November, 
1958). 

2. Roscoe Pound, INTERPRETATIONS OF LEGAL 
History (Macmillan Company, 1923) 117. 
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is a good talking to—show her who is 
boss.” Such advice, while full of good 
intention, is not very helpful or pro- 
fessional. Surely, if a man could show 
his wife he loved her, he wouldn’t be 
in his lawyer’s office, or if he were the 
kind of a man who could use force on 
his wife, he would probably have done 
it without the recommendation of his 
counsel. And even though the advice 
may be sound from the point of view 
of the lawyer, a client may not be the 
kind of person who can do things the 
way the lawyer would do them under 
similar circumstances. Frequently the 
client will listen to his lawyer and say 
he will do what his counsel advises, 
but when the client finds himself in a 
situation which requires action, he can- 
not carry out the suggestions of the 
lawyer. This is a mejor defect in an 
advice-giving relationship. The client, 
not having worked through all the 
stages of thought which preceded the 
final advice, does not accept the ex- 
perience and advice. Or sometimes he 
accepts the advice but cannot carry out 
the decision. For example, a wife and 
husband were having marital trouble. 
The wife’s father asked his lawyer to 
see what he could do. The lawyer 
talked to the wife. She complained of 
infidelity and said she would take her 
husband back only if he promised to 
spend more time with the children and 
with her. The lawyer contacted the 
husband. He agreed to everything the 
lawyer said—he did have a nice fam- 
ily, and he did have a lovely wife. The 
lawyer told him to go back to his wife 
and ask her forgiveness. The husband, 
in order to be sure that he remem- 
bered to tell his wife all of the things 
he was sorry for, wrote a long list. 
When he met his wife, he read from 
his list. The wife assumed the reading 
from the list was a sign of disrespect to 
her. Perhaps in her mind she had 
built up a picture of what her husband 
would do in order to win her back. 
When her husband failed to live up to 
her expectations, her disappointment 
turned into anger and the parties were 
in a worse position than before the 
lawyer entered the picture. 

From the husband’s point of view, a 
list was one way to make sure he cov- 
ered all of the ideas he wanted to 
discuss with his wife. To him the list 
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signified a carefully thought out plan. 
He had done a lot of soul-searching in 
order to make the list all inclusive. He 
admire his 
When he was not ac- 


expected his wife to 
thoughtfulness. 
cepted, but rebuffed again, he became 
angry and in his mind his early be- 
havior for which he was making 
amends seemed to be justified. 

From the lawyer’s point of view, he 
had tried. He was now ready to go 
ahead with the divorce suit. The parties 
were incompatible. The lawyer was 
sure the husband needed psychiatry. 


W hat Could the Lawyer 
Have Done Differently? 

There were several alternatives avail- 
able to the lawyer. If, after talking to 
the husband he felt the husband want- 
ed to be reconciled with his wife, he 
could have worked through with the 
husband all of the details of the recon- 
ciliation. How did the husband propose 
to do it? Why was it meaningful to the 
husband to do it that way? How could 
the way he was proposing be seen from 
his wife’s point of view? Would she be 
able to see it in the way that he meant 
it? Was there another way that the 
husband could achieve the result he 
was seeking to achieve? Would the 
husband care to discuss with his law- 
yer the language to be used and the 
tone of voice to be used? In other 
words, the lawyer would have to pre- 
pare the husband for the meeting much 
as he would prepare a witness. The 
husband must understand what he is 
doing, what he is trying to communi- 
cate, how thoroughly committed he is 
to his point of view and the effect he is 
likely to have upon his wife. In order 
to make sure that there would be a 
meeting of minds of these two people 
whose reconciliation he was attempt- 
ing, the lawyer might want to meet 
with the wife and help her to get some 
perspective on the relationship and the 
process of conciliation. 

Frequently a couple who is having 
marital trouble needs to have the op- 
portunity to analyze their marital re- 
lationship into its many parts so that 
they can find certain areas in which 
they agree and those in which they 
disagree. The areas upon which they 
agree are needed for growth. These 
areas usually concern the children, i.e., 
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children need both their parents in 
order to have a normal life, or that 
from an economic point of view, they 
could all live better if they could learn 
to live together harmoniously, etc. The 
areas in which they disagree are more 
difficult to define because when a hus- 
band and wife are thinking of separat- 
ing they tell you they disagree on 
everything—that they cannot talk to 
each other because a conversation ends 
up an argument. Each party feels ag- 
grieved as though there had been a 
breach of contract—each saying the 
other had failed to perform. 


Spelling Out the Marriage 
Contract 

It is at this point that the bond we 
call “the marriage contract”—a_ very 
abstract document—needs to be spelled 
out ia terms of what the parties expect 
of each other as husband and wife, as 
father and mother, how their expecta- 
tions agree and where they conflict. 
Have the parties ever communicated 
to each other their satisfaction or dis- 
appointment in their interpretations of 
the marriage contract or assumed in- 
fringements to be malicious instead of 
based on a failure to have the same 
standards —to give the same mean- 
ings to such words as liberty and free- 
dom in the marital relationship? 

Every family must have some system 
of order under which they carry on, 
just like any other on-going concern. 
Because of the all-inclusive nature of 
the family, one might even liken a 
family to a small system of govern- 
ment. President Hoover once called 
the family the smallest unit of self- 
government in a democracy. The rules 
for family living in the United States 
which are the informal rules for rela- 
tions between husband and wife and 
parents and children are not as definite 
as they are in other civilizations like 
the traditional Chinese or the tradi- 
tional Indian or even some European 
families. In the United States, in the 
process of setting up the standard un- 
der which each family will operate, 
there is bound to be tension and con- 
flict. In the course of their growth, 
most families learn to handle this ten- 
sion and conflict. Many families do 
not. Many individuals learn to accept 
the new problems and standards, others 
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do not. Some individuals realize that 
there can be no growth without order 
and make the necessary adjustments 
even though they would prefer to have 
things differently. Oftentimes individ- 
uals in the marital relationship have 
power contests in order to impose a 
decision, much like business partners 
and other relationships where there are 
areas of power conflict. 


The behavior of two individuals in a 
marriage is usually reciprocal just as 
it is in any other relationship. The be- 
havior of one partner to the marriage 
is a response to an act by the other 
spouse. These mutually dependent acts 
of behavior presuppose that the parties 
have built up a system of expectations 
of each other (their informal system 
of rules). 


Some Auxiliary Problems 

Can a lawyer ethically counsel both 
husband and wife? I only raise the 
question here, I do not propose to an- 
swer it at this time because this will 
lead us into a discussion of the ad- 
versary nature of the divorce action. 
However, there is nothing in the fore- 
going discussion which prevents two 
lawyers from each separately counsel- 
ing his client. Where the goal of the 
counseling is to help your client under- 
stand the marriage relationship and his 
part in it, a meeting of two such en- 
lightened clients and their counsel 
should make for a more lasting recon- 
ciliation, Since the object of the joint 
meeting is not to place fault on either 
person but on the definition of the 
situations which are causing the dis- 
cord, much of the emotional atmos- 
phere which surrounds the usual di- 
vorce reconciliation in a lawyer’s office 
will not appear. 

Dean Pound, the great legal philoso- 
pher, says that we are now in an era of 
history where law is called upon to 


‘ 


protect the “social interests” of people, 
and of the state. The state has a great 
social interest in keeping families to- 
gether, but no greater than the individ- 


uals whose lives are concerned. 
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The Lawyer as Divorce Counselor 


Let me end then by repeating the 
question asked by Judge Paul W. Alex- 
ander, first chairman of the Section of 
Family Law of the American Bar Asso- 
ciation: “Is divorce the only remedy 
that the legal profession is prepared to 


offer in cases of domestic discord?” 


Conclusion 

It is not within the scope of this 
article to give techniques for divorce 
counseling. At this time my intention 
is to introduce a point of view about 
divorce counseling which can maxi- 
mize the training and experience of the 
lawyer in the handling of human rela- 
tionships and relating such a skill to 
divorce counseling. 

I do suggest, however, that a lawyer 
who handles a divorce case owes it to 
himself, his client and the legal profes- 
sion to prepare himself with specialized 
training for this branch of the law just 
as he would for other specialties of the 
law; that the law schools recognize 
that divorce counseling should receive 
their attention just as tax counseling, 
and labor counseling do at present; 
that good divorce counseling will keep 
many individuals out of litigation who 
too late realize they really didn’t want 
to dissolve the marriage, they wanted 
to correct a sick marriage: that good 
divorce counseling will help a client 
end a bad marriage, knowing what the 
concrete problems are so that the post- 
divorce relationship of husband and 
wife (which can be more involved 
sometimes than a marital relationship) 
will be less emotional than they some- 
times have been—and such counseling 
will make a client seeking remarriage 


better educated for the new marriage. 
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Francis Bacon 


and the Knights of the Helmet 


This issue contains two articles devoted to the proposition that the 
author of the Shakespeare plays was really Sir Francis Bacon. Com- 


mander Pares presents the case for Bacon in the form of an argument 


to the jury, calling as his chief witness one Benjamin Jonson, poet and 
playwright, quondam bricklayer and soldier. 


by Commander Martin Pares, R.N. 


A LEARNED AND distinguished 
American judge, who is of opinion that 
the case of Francis Bacon deserves 
more careful consideration than was 
possible in Richard Bentley’s “Eliza- 
bethan Whodunit”, has invited me to 
bring forward further evidence. The 
jury is undecided, and so perhaps, with 
the Editor’s permission, the Baconian 
case may be put by someone who is 
more convinced of its justice and there- 
fore more aware of the full sweep of 
its implications. There will be no need 
to go over old ground. The case against 
Stratfordian orthodoxy has been so 
ably handled by Richard Bentley as to 
need no restatement. Tradition and 
credulity have been challenged on evi- 
dence and can no longer take shelter as 
an article of faith. John N. Hauser’s 
clever citation of legal jargon in Ben 
Jonson’s plays, though a fine piece of 
advocacy, will not bear examination. 
Ben Jonson uses legal terms in mere 
buffoonery and satire, and these do not 
stand up to the examples of Shake- 
spearean legal profundity, noticed by 
Lord Chief Justice Campbell and cited 
by Charlton Ogburn. 
the Idols of the Theatre (so signifi- 


Let us banish 


cantly defined in the Novum Organum) 
and consider the evidence for Francis 
Bacon. Let us forget the odor of that 
famous 


“second-best bed”, and take 
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our tone from a sentence in a very 
different Testament: 


For my name and memory I leave it 
to foreign nations, and to mine own 
countrymen after some time be passed 
over, 


These words in Francis Bacon’s draft 
will—expressly withholding from his 
own countrymen the care of his name 
and the charge of his life’s work— 
have always struck me as_ peculiar. 
They speak across the centuries with a 
sense of injustice, of misunderstanding 
and of personal sacrifice. The time is 
approaching when men of letters and 
men of law in America will think more 
seriously and more deeply of that gos- 
samer thread which links their great 
country with its progenitor, Elizabethan 
England, and will perhaps begin to rec- 
ognize the master spirit of those earlier 
times. As Archbishop Tennyson ex- 
pressed it in 1678: 


Those who have true skill in the Works 
of the Lord Verulam...can tell by 
the Design, the Strength, the way of 
Colouring, whether he was the Author 
of this or the other Piece, though his 
Name be not to it. 


One of Bacon’s mottos was Mente 
Videbor—“By the mind I shall be 
seen.” His object was to parallel his 
philosophical work with a new method 
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of teaching which would, as he ex- 
pressed it, “make men in love with the 
lessons and not with the teacher”. This 
suggests some form of dramatic teach- 
ing as practiced by the ancients in the 
days of the mysteries. But it could not 
be accomplished except through the 
medium of a modern language. The 
great statesman, Bismarck, when asked 
what he thought was the most impor- 
tant political factor of his own day 
replied without hesitation “the fact that 
the North American continent speaks 
the English language”. His insight was 
deep. Language, and the command of 
it, has become the modern instrument 
of power. The original construction of 
that great instrument, the English lan- 
guage, and the planting of it in North 
America, were two essential parts of 
one great enterprise. Engaged in this 
work was a group of talented men of 
action and men of letters. Who stood 
behind this group, and who was its 
chief? 

It is a matter of history that Francis 
Bacon, the most far-sighted statesman 
of his day, was the moving spirit in 
promoting the Act of Union between 
England and Scotland. It is not so well 
known that he was the moving spirit in 
projecting a greater union of English- 
speaking peoples, that he was on the 
council of the first Virginia Company, 
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and that two of his colleagues on that 
Council were the Earls of Pembroke 
and Montgomery, that “Incomparable 
Paire of Brethren” to whom the First 
Shake-Speare Folio was dedicated. It 
was their money that was at risk when 
the first plantation set sail from these 
shores, and later when the first ap- 
pointed Governor, Sir George Somers, 
was wrecked upon the Bermudas, giv- 
ing us our first Crown Colony and 
adding The Tempest to our literature. 


There are periods in the earlier life 
of Francis Bacon for which even Sped- 
ding is at a loss to account. Periods of 
travels abroad in Europe, periods spent 
at Gray’s Inn without practicing the 
law. It was during that time that the 
English language was being “forged” 
under such names as Spenser, Marlowe 
and Shake-speare, writers who could 
breathe new life into old words, manu- 
facture new words, multiplying the 
vocabulary of our language many 
times. It was during the latter part of 
Bacon’s life, and during his rise to 
political power, that this newly aug- 
mented language was_ transplanted 
across the Atlantic. If we want to find 
out whose great mind constituted the 
driving force behind this project, we 
must look for a contemporary witness 
who dared, in the end, to speak his 
mind, and presently I shall call one. 

There is no doubt that the first per- 
manent English settlements in North 
America and the annexation of the 
Bermudas had a far-reaching effect on 
the future cultural development of the 
New World. The Newfoundland post- 
age stamp of 1910, commemorating the 
tercentenary of the Colony, carried 
Lord Bacon’s head, and the words “The 
Guiding Spirit of the Colonisation 
Scheme”. The first Bermuda coinage, 
known as the Hog Money, carried 
Bacon’s crest on one side and a picture 
of a ship under full sail—probably the 
Sea Venture—on the reverse. Accord- 
ing to records in the British Museum 
this coinage was regarded unfavorably 
by King James and was forbidden to 
be exported, 

In the colonial state calendar there 
is an extract of a patent “To Henry 
Earl of Northampton, Sir Francis 
Bacon and others” for the colony in 
Newfoundland; and mention is also 





made of a letter from Captain John 
Smith to Lord Bacon enclosing a de- 
scription of New England. In the pos- 
session of the present Earl of Verulam, 
there is an interesting screen of most 
beautiful stained glass depicting scenes 
in the New World. It once belonged to 
Lord Bacon, who seems to have been 
deeply interested, and not a little 
amused in the tales of seafaring men 
and travellers. There are Indians in 
feathers and monsters too; surely the 
inspiration for a Caliban! 

It is interesting to find a great mathe- 
matician as a member of the Virginia 
Company; Henry Briggs’ logarithms, 
the first tables to be computed to the 
base 10, and therefore the first to be 
of practical use, were printed in 1620, 
and in 1622 he published his Track of 
the North West Passage to the South 
Seas through the Continent of Vir- 
ginia. William Strachey’s narrative, 
based on the wreck of the Sea Venture, 
was not published until 1625 when it 
was included in Purchas his Pilgrimes. 
Of The Tempest there is no record un- 
til seven years after Will Shakespeare’s 
death, when it appeared in the First 
Folio of 1623, together with nineteen 
new Shakespearean plays not printed 
If William 


wrote The Tempest he must, according 


during the actor’s life. 


to the British Museum authorities, have 
had access to Strachey’s narrative in 
manuscript form. The Earl of Oxford, 
who died in 1604, and who might con- 
ceivably have been associated with the 
earlier plays, could have had no hand 
in The Tempest. On the other hand, 
Francis Bacon, as a founder member 
of the Virginia Company, would cer- 
tainly have had the information. Why 
not the inspiration? 

Most of the arguments cited by 
Charlton Ogburn in favor of the Ox- 
fordian theory can be shown to be 
equally applicable to Francis Bacon. 
Both were courtiers, both had been 
educated at Cambridge, both had stud- 
ied law at Gray’s Inn, and both dis- 
played a device with a Boar. The need 
for anonymity was the same; both had 
experience of theatrical production and 
a taste for masques and revels; both 


were inclined to spend their money 
rather lavishly. 
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Francis Bacon and the Knights of the Helmet 


The Testimony of the 
Sonnets— 
W hat Is the Hidden Meaning? 

The testimony of the sonnets is oc- 
casionally applicable to both. There is 
undoubtedly a hidden meaning in these 
mysterious poems, but surely it is 
forcing this too far to split an ordi- 
nary word like “ever” into “E.Ver”, 
and “every” into “E.Ver’y”! Apart 
from this, the self- revelation expressed 
in Sonnets 36, 71, 72, 76 and 81, cited 
by Charlton Ogburn, can equally well 
be applied to Bacon. Indeed, in Son- 
net 76 there is a far less forced analogy 
than the Oxfordian “ever” dissection, 
which tells in favor of Bacon. Compare 
the line “and keep invention in a noted 
weed” with Bacon’s line “I have, 
though in a despised weed, procured 
the good of all men”. Failing a better 
interpretation of what Bacon meant, it 
would seem that the “noted” weed of 
Shake-speare and the “despised” weed 
of Bacon signified the same “motley 
coat” of Jacques. 

The Cecils, father and son, who 
were no doubt the principal “censors” 
of the day, were related by marriage to 
both Oxford and Bacon. The portrayal 
of Cecil as Polonius in Hamlet might 
have been thought up by either of 
them. Bacon in particular had often 
to suffer from the long-winded dis- 
course and unwanted advice of his 
prosy old uncle—a shrewd statesman, 
no doubt, but a crashing bore at times! 

It is not impossible that Bacon and 
Oxford were members of the same 
secret circle, or indeed that Oxford, 
like Bacon, was at one time a Knight of 
the Helmet. But unfortunately Oxford 
died in 1604 when more than twenty 
Shakespearean plays were still to ap- 
pear, and when the few that had al- 
ready appeared were still to be exten- 
sively revised and augmented by the 
author himself. Oxford could have had 
no hand in this, but there are strong 
indications that Bacon did. Here is 
one which in my opinion is almost 
unanswerable. 


In the 1604 quarto of Hamlet there 
appears this line: 


...Sense sure you have 
Else you could not have motion. 


This peculiar line is deleted from the 
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1623 Folio version of Hamlet, as it no 


longer represented the views of the au- 
thor. In the 1605 Advancement of 
Learning Bacon also supported this 
view, upholding the ancient doctrine 
that everything that has motion must 
have sense. He continued to hold this 
view, apparently, until he published the 
1623 De Augmentis when he changed 
it. So did the author of the Hamlet 
quartos of 1604, 1605 and 1611, but in 
the 1623 First Folio he, too, dropped it. 

Again in the 1604 Hamlet the author 
supports the popular belief in the 
moon’s influence on the tides. Bacon 
also held this view in 1594 and, for all 
we know, in 1604, and all the sub- 
sequent quarto editions of Hamlet con- 
But in 1616 Bacon, 


in his De Fluxo et Refluxu Maris, 


tinue to echo it. 


withdrew his support of this view, and 
once again the author of the Shake- 
speare First Folio dropped it from the 
Folio version of Hamlet. 

If you wish to check this interesting 
point, make certain your Shakespeare 
gives you the “folio” and not the 1604 
“quarto” version of Hamlet. The latter 
is more often re-printed, since it is 
more discursive and prolix, and the 
aim of most editors is to save as much 
as possible. But the cuts made in the 
Folio Hamlet are really improvements 
from the poetic and dramatic points 
of view; and they also represent the 
author’s final verdict on his own work. 

These thoughtful revisions of the 
Shakespearean text were not always a 
dramatic improvement nor a credit 
from the scientific point of view. But 
they do show a care for exactness in 
writing, and a careful integration of 
what was said in both works. Between 
1597 and 1623 Bacon’s own writings 
were constantly under revision; even 
the famous essays went through several 
stages. It is very significant that the 
Shakespeare plays went through a 
similar metamorphosis during the same 
period; especially when Oxford had 
died in 1604 and Will Shakespeare in 
1616. 

Charlton Ogburn mentions a number 
of “unfiled documents” in the British 
Museum relating to Oxford’s true char- 
acter, which, he says escaped Lord 
Burghley’s censorship. It is a pity that 
these are not quoted. What is filed in 
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Francis Bacon and the Knights of the Helmet 


the British Museum, and therefore ad- 
missible as evidence, is mostly deroga- 
tory to Oxford’s character. I do not 
say that it reports the truth, but in the 
case of Francis Bacon we can offer 
much documentary evidence which has 
long since been “filed”, and which is 
easy to verify. 

Certainly I agree with Charlton Og- 
burn that the preliminaries to the First 
Folio were a hoax, and that this must 
have been perpetrated by Ben Jonson. 
But remember that Ben was at that 
time at Gorhambury in close associa- 
tion with Francis Bacon. Oxford had 
been dead for nineteen years and Will 
Shakespeare for seven years. Although 
in some respects the cap fits Oxford or 
Bacon equally well, only in the case of 
Bacon can we compare the many 
parallels of thought, diction, philos- 
ophy and crude scientific notions which 
appeared under his own name, as well 
as under the name of Shakespeare. 

To one like myself, a student who 
came back from the study of Russian 
with an impulse to recommence the 
study of his own language twenty-five 
years ago, and who quite suddenly 
found himself unable to swallow the 
orthodox legend any longer, the whole 
Shakespearean controversy appears on 
a wider canvas; it is the canvas of the 
personal and political life of a states- 
man and philosopher of very great 
charm. “All who were great and good 
loved him”, wrote Aubrey in the next 
generation. But there was one promi- 
nent member of Lord Bacon’s own 
group, a man of moods and satire, 
seldom given to lavish praise of others. 
who acknowledges Bacon to be his 
CHIEF. I call as my first and principal 
witness, Benjamin Jonson. 


Ben Jonson— 
A Man of Surprises 

Before examining this witness, let 
us present him. If ever there was a 
man of genius, full of surprises, it was 
Ben; the strangest mixture of coarse- 
ness and delicacy. The son of a min- 
ister, he was first educated at West- 
minster School under Mr. Camden, 
and later in life at Trinity, Cambridge. 
As a private soldier in the Low Coun- 
tries he challenged and killed with his 
own hands a champion from the enemy 
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camp; later he killed a fellow actor in 
a duel. He drank heavily at times, and 
it is not impossible that Will Shake- 
speare’s decease, after that famous 
“merry meeting” was the end of a 
similar feud! And yet Ben Jonson 
could write, not only Latin, not only 
ribald plays, but some of the loveliest 
lyrics such as the extravagant “Drink 
to Me Only with Thine Eyes”. 
now see what this witness, in whom the 


Let us 


fire burned if he could not speak his 
mind, had to say about his Chief, to 
whom he gives the highest praise he 
can give, preferring him to Homer or 
Virgil. 


Dominus Verulamius. One, though he 
be excellent and THE CHIEF, is not to 
be imitated alone; for no imitator ever 
grew up to his AUTHOR. 

| Discoveries 1641 | 


He who hath filled up all numbers, and 
performed that in our tongue, which 
may be compared or preferred either 
to INSOLENT GREECE, Or HAUGHTY ROME 

.so that he may be named and stand 
as the mark and acMeE of our language. 


[Ibid.] 
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This reference to Homer or Virgil, 
‘oupled with the word akme, is very 
striking when compared with the al- 
nost identical words used by Jonson 
n praise of Shakespeare in the 1623 
Folio. 


Leave thee alone for the comparison 

Of all, that insolent GREECE OR HAUGHTY 
ROME 

Sent, forth... 


Are we to suppose that Ben Jonson 
was so bankrupt of words and ideas 
that he needed to use exactly the same 
idiom (and a superlative in each case) 
for two different men? He could have 
had no more doubt as to the author- 
ship of the Shakespeare Folio than he 
had of the De Augmentis, having per- 
sonally taken a hand in the production 
of both. 

Shortly after Shakespeare’s death in 
1616, Ben Jonson closed his series of 
disparaging remarks about the actor 
with the famous Poet-Ape-Epigram. 
In 1618, if not before, he became 
closely acquainted with Bacon, and by 
1620 he was living with him at Gor- 
hambury as one of the “good pens that 
forsake me not”. Probably it was then 
that he really became attracted by that 
great magnetic character; though he 
may have guessed the secret of the 
Shakespearean drama before. Let us 
close our examination of this witness 
by asking him to tabulate his first con- 
temptuous utterances about the actor, 
his later “official” praise of the “Au- 
thor”, and finally his personal tribute 
to Bacon. 


[1598] He degrades the stage. He is 
ignorant of the ordinary rules 
of dramatisation. 

[1601] He barbarizes the English lan- 
guage, and brings all arts and 
lear learning into contempt. 
He wags an asses ears. He is 
an ape. 

[1614] His tales are bui drolleries. 
He mixes his head with other 
men’s heels. 

[1616] He is a poet-ape, an upstart, 
a hypocrite and a thief. His 
works are but the frippery of 
wit. [N.B. Shakespeare dies 
this year. ] 

[1619] He wanted art and sometimes 
sense. [N.B. In 1620 Ben 
Jonson is more intimate with 
Francis Bacon; wr -e a lauda- 
tory poem on the occasion of 


his 60th birthday; becomes one 
of Bacon’s “good pens that for- 
sake me not.” | 

[1623] [Praises the author of the 
Shakespear Folio, comparing 
him favorably with Homer and 
Virgil (see above) .] 

[1623] Soul of the Age; the greatest 
writer of ancient or modern 
time. 

[1637] I loved him this side idolatry 
as much as any. 

Last of all comes Benjamin Jonson’s 
tribute to Francis Bacon, surely the 
most wonderful compliment that was 
ever paid by one great man of genius 
to a greater. 


I have and do reverence him, for the 
greatness that was only proper to him- 
self, in that he seemed to me ever, by 
his worK, one of the greatest men, and 
most worthy of admiration, that had 
been in many ages. 

[ Discoveries 1641 | 


Ben Jonson, who is generally cited as 
William 


Shakespeare, has now been called on 


the principal witness for 
behalf of Francis Bacon. His various 
utterances over the entire period when 
the Shakespeare plays were coming out 
are puzzling to say the least of it. 
After his early disparaging remarks, of 
one thing we can be quite certain; the 
eulogies in which he indulged in the 
First Shakespeare Folio were official, 
a kind of command performance. They 
lack the sincerity of those last tributes 
which he paid to Francis Bacon and 
left to be pubiished in his Discoveries. 
They even lack the warmth of the poem 
which he addressed to Bacon on his 
sixtieth birthday. I will now pass to 
the consideration of documentary evi- 
dence which, if it did not happen to 
refer to Francis Bacon, would be 
counted amongst the most highly treas- 
ured items of Shakespeareana, instead 
of being virtually unknown. 

In the British Museum, seldom 
noticed, are two unique Elizabethan 
manuscripts; one is the “Northumber- 
land” manuscript which originally con- 
tained two Shakespearean plays and 
still contains works by Bacon; the other 
is the “Promus” which is in Bacon’s 
handwriting, was once his notebook, 
and has been aptly referred to as 
Hamlet’s notebook! Together they bring 
into strange conjunction the names and 
writings of “William Shakespeare” and 
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Francis Bacon, neither of whom men- 
tion the other, and of whose personal 
association no record has come to 
light. 

That Will Shakespeare, the actor, 
never once mentions Bacon conforms 
to the astonishing fact that he mentions 
no one, not having written a single 
letter, so far as we know, that was 
thought worth preserving. But there 
must be a very different reason for 
Bacon’s studied silence. The truth is— 
as Nietzsche once put it—we don’t 
know nearly enough about him; not 
even with a mass of carefully “edited” 
correspondence in the Lambeth Palace 
Library. One recalls those odd lines 
addressed to him in 1620 by Ben 


Jonson... 


The fire, the wine, the men! and in the 
midst, 

Thou stands’t as if some Mysterie thou 
didst! 


Was there some mystery about Fran- 
cis Bacon? Was he perhaps a member 
of a secret society? Shelley, it must be 
remembered, regarded him as the great- 
est philosopher-poet since Plato. And 
at Gray’s Inn Bacon was a member of 
the Order of the Helmet,? symbolizing 
“invisibility”, and dedicated to Pallas 
Athene, the Shaker of the Spear. A co- 
incidence possibly, but a rather sig- 
nificant prelude to the curiously hyphe- 
nated version of the name—‘Shake- 
Speare”—which was soon to appear on 
the title pages of certain plays, and 
on every page of the first edition of the 


sonnets. 


Oxford and Bacon— 
Both Silent on Shakespeare 

It is not very surprising that the 
Earl of Oxford has left no record of 
his interest in the Shakespearean drama 
because, unless he was the author, we 
have no particular reason to assume 
it. But Bacon’s reticence is a very 
different matter. He was intensely in- 
terested in theatricals and had written 
and produced dramatic entertainments 
at Gray’s Inn. He was even upbraided 
by his mother, Lady Ann, for “mum- 
ming and masking and sinfully revel- 





1. Preface to the Translation of the Banquet. 
Defense of Poetry. (P. B. Shelley.) 

2. Francis Bacon and His Times. (Spedding 
1878.) Gray’s Inn Revels. Nichol’s “‘Progresses 
of Queen Elizabeth.” 
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ling!” How could he have helped 
knowing about “Shake-Speare”? Our 
national drama was then in the making. 
and famous plays were being written 
and “released” at intervals throughout 
his adult life. Bacon, in fact, was al- 
most called upon to refer to these in his 
remarks on the uses and abuses of 
“stage-plays”, yet he utters not a word 
about them. His silence is curious to 
say the least of it, and in the absence 
of a single Shakespearean manuscript 
or letter, the survival of two Baconian 
documents connected with the writings 
of the Bard, must be of value to the 
true historian. 

It is idle to suppose that the two 
foremost writers of the day, both in- 
terested in the theater, could have lived 
in Elizabethan London in complete ig- 
norance of each other, And it is amus- 
ing to note that whenever any evidence 
of mutual interest or association does 
come to light, it is usually “played 
down” or conveniently forgotten. The 
Northumberland manuscript is not, as 
Colonel Friedman has called it, a “set 
of scribbled notes”. Even in its pres- 
ent condition there are still eighty- 
eight folio pages of careful Elizabe- 
than copy-hand script, besides the cover 
and list of contents showing that once 
there was a good deal more, not only 
from Bacon’s pen but from Shake- 
Speare’s too, in the two plays Richard 
I] and Richard III, 

We will now briefly mention the 
other manuscript. During the years 
prior to 1594 this was Francis Bacon’s 
notebook—in modern parlance his 
“gag-book”. It is called The Promus 
of Formularies and Elegancies, and in 
it he made careful and methodical lists 
in his own hand of striking phrases 
and “gags”, a considerable number of 
which appeared later in the Shake- 
speare plays and a smaller number in 
his own acknowledged works. It seems, 
therefore, to have been chiefly compiled 
for dramatic use and speechmaking. 

It is hardly possible to do adequate 
justice here to this document. It pro- 
vides a most valuable commentary on 
Bacon’s methods, the importance he 
attached to words and phrases, and the 
trouble he was prepared to take in coin- 
ing new forms of expression. He was 


far ahead of his time in appreciating 
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Thought is free 
Clavum clavo pellere 


[Promus 653] 
[Promus 889 | 


Qui dissimulat liber non est [Promus 72} 
A fool’s bolt is soon shot [Promus 106} 
Black will take no other hue 

[Promus 174] 
Seldome cometh the better [Promus 472] 


Mineral wits strong poisons | Promus 81 | 


Golden Sleepe, Uprouse. 
| Promus 1207 and 1215] 


All is not gold that glisters | Promus 477 | 


Hail of pearl [Promus 872 | 


The following three, from other writin 


of thought. 
... love must creep where it cannot go. 
[letter to King James | 
... these fears and 
uncertainties were overblown 
| History of Britain | 


the expense of spirits [ Sylva | 





SHAKESPEARE 
Thought is free [The Tempest] 
...one nail by strength drives out an- 
other [Two Gentlemen of Verona] 
The dissembler is a slave { Pericles | 
A fool’s bolt is soon shot | Henry V | 
“Coal black is better than another hue 
In that it scorns to take another hue. 
[ Titus Andronicus | 
Seldome cometh the better [Richard [11] 
The thought... 
Doth like a poisonous mineral gnaw 
[ Othello] 
... then golden sleep doth reign, 
Thou art uproused by... 
[Romeo and Juliet} 
All that glisters is not gold 
[ Merchant of Venice] 
And hail rich pearls on thee 
[ Anthony and Cleopatra} 


my inwards. 


gs of Bacon, illustrate the same identity 
eee love 

Will creep in service where it cannot go. 
[Two Gentlemen of Verona] 
The ague-fit of fear is 
overblown. [ Richard IT] 

at scapes and perils overblown. 
[Taming of the Shrew] 

The expense of spirit in a 


waste of shame [Sonnet 129 | 





the ever-growing power of slogans, and 
how the germ of an idea can be made 
to control great events. The platonic 
nature of both Bacon’s and Shake- 
speare’s writings is too well known to 
need further emphasis; the Promus 
gives us, in concrete form, clear evi- 
dence that their thought and medita- 
tion were running in the same channel. 

It is not enough to explain these 
identical thoughts airily as the “current 
coin” of the period. Those who face 
facts must find it significant that 
Francis Bacon took pains to record 
them in his notebook, while Shake- 
Speare (whoever he was) took occa- 
sion, some years later, to use them in 
his plays. The parallels listed above 
speak for themselves. Some of them 
show a fundamental identity of thought 
and fancy, outwardly expressed in a 
slightly different arrangement of the 
same words. Others show complete iden- 
tity of diction. It is either one man’s 
work, or one was copying another. This 
would not be unusual, nor even repre- 
hensible, but fortunately Bacon's note- 
book is dated 1594! 


We have now produced to the court 
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two unique Elizabethan documents, 
seldom quoted but still to be seen in 
the British Museum. We have also con- 
sidered Ben Jonson’s testimony over a 
longer period of years. In order to 
give some reassurance to those who 
doubt Francis Bacon’s imaginative 
powers, and who are unmoved by his 
charm, we will now call two further 
witnesses. These, | am sure, are quite 
unexceptionable, one being Emerson 
and the other Shelley. Although neither 
was a Baconian in the controversial 
sense, both were Baconians in the wider 
sense, and each in his own way made 
Bacon his own, each leaving us an 
annotated copy of some of Lord Bacon’s 
works. 

It was Emerson who gave the badly 
needed help and encouragement to 
Delia Bacon in her lonely and quixotic 
mission, that hopeless tilting at the 
windmills (one might almost say the 
gas works) of Shakespearean ortho- 
doxy. Delia was the first Baconian in 
the modern and restricted sense of the 
word—if we can except Ben Jonson! 
As I have tried to show in “A Pioneer’, 
she was far in advance of her time; 
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and commanded the respect and ad- 
miration of such men as Emerson, 
Hawthorne and Carlyle. But let Emer- 
son himself now speak of Lord Bacon’s 


imaginative powers. 


let Bacon speak and wise men would 
rather listen though the revolution of 
the Kingdoms was on foot. 

[Essay on Eloquence | 
The book of Lord Bacon that gets out 
of libraries ...is his Essays. Few books 
ever written contain so much wisdom 
and will bear to be read so many times 
... They are clothed in a style of such 
splendour that imaginative persons find 
sufficient delight in the beauty of ex- 
pression. [MS Lecture on Bacon] 
The genius of Bacon is the extent com- 
bined with the distinctness of his vision 
... It is the survey of a superior be- 
ing, so commanding, so prescient, as if 
the great chart of the intellectual world 
lay open before him. [lbid.] 


Those who dismiss Bacon as a dry- 
as-dust philosopher are pitting their 
judgment against that of Emerson and 
Shelley. On questions of philosophy 
they may perhaps (though this is ques- 
tionable) compete on equal terms; but 
surely these two writers, and Shelley 
in particular, should know something 
about the music of language and the 
gift of eloquence. Let us therefore now 
hear what Shelley has to say about 
Bacon. 


Lord Bacon was a poet. His language 
has a sweet and majestical rhythm, 
which satisfies the sense no less than 
the almost super-human wisdom of his 
philosophy satisfies the intellect... 
[ Defense of Poetry } 
Let us assume that Homer was a drunk- 
ard, that Virgil was a flatterer, that 
Horace was a coward, that Tasso was 
a madman, that Lord Bacon was a 
peculator, that Raphael was a liber- 
tine, that Spenser was a poet laureate 
Their errors have been weighed 
and found to have been dust in the 
balance... [Defense of Poetry] 
It exceeds all imagination to conceive 
what would have been the moral con- 
dition of the world if neither Dante, 
Petrarch, Boccaccio, Chaucer, Shak- 
speare, Calderon, Lord Bacon, nor 
Milton had ever existed. 
[ Defense of Poetry] 
His [Plato’s] language is that of an 
immortal spirit rather than a man. 
Lord Bacon is, perhaps, the only 
writer, who, in these particulars, can 
be compared with him... 
[ Preface to translation 
of The Banquet | 


Bacon’s Character— 
An Old Libel Exposed 

It now remains to say a brief word 
in defense of Lord Bacon’s much-mis- 
understood personal character. Al- 
though this was good enough for his 
contemporaries, although Raleigh ad- 
mired him, Falkland and Herbert loved 
him, and Ben Jonson reverenced him, 
this was not good enough for Macaulay. 
The latter’s brilliant and libelous essay, 
as Spedding foretold, has beguiled the 
public into accepting historical in- 
accuracies of a very serious kind. It is 
not for nothing that Winston Churchill 
has dubbed this stimulating writer the 
“prince of literary rogues...” It was 
Lord Macaulay who, in his famous es- 
say on Lord Bacon, fixed feet of clay 
to a head of gold, and fixed them so 
firmly that they have taken a century 
to become unstuck. The stigma which 
he managed to attach to Bacon’s name 
clearly borrows some of its persistence 
from the unpopularity of the Bacon- 
Shakespeare controversy. It is very 
natural that men of letters should be 
jealous of the personal reputation of 
the Bard. But surely there is no rea- 
son, on this account, to ignore or dis- 
tort historical facts. 

In Richard Bentley’s “Elizabethan 
Whodunit” there are one or two minor 
historical and legal points which need 
correcting. For instance, Bacon never 
supported the Essex rebellion; on the 
contrary, he strongly advised Essex 
against this reckless course. He also 
made his deepest allegiance to the 
Queen perfectly clear in a memorable 
letter. He said that, if the Earl settled 
his obligations by a gift of land (and 
how historians have over-rated that 
land!) * it could only be accepted “with 
ancient savings” of homage and duty 
to the Crown. Bacon begged to be ex- 
cused from appearing in the Essex trial, 
but was commanded to attend Nolens 
volens. And being forced to appear (in 
the minor role of “Queen’s Counsel 
Extraordinary” which made him in 
fact her “Watch Dog”) he could have 
no more supported the Essex treason 
than Raleigh could have thrown up his 
command of the Guard. Essex was 
quite obviously a dangerous rebel, but 
the old Queen fortunately had staunch 


counsellors. I must object, therefore, 
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to the statement of Bacon’s relations 
with Essex. 

It is misleading, to put it mildly, to 
say that Bacon confessed to a charge 
of bribery. What he did was to ac- 
knowledge his fault in not restraining 
his servants from exacting a “rake- 
off” on the fees on which, from the 
time of Sir Thomas More, every Lord 
Chancellor had had to depend. In 
those days the “fee-system” was the 
recognized way in which judges were 
paid. There was no civil list, so they 
received “tips”, as counsel in fact do 
today; but that did not mean that 
justice was perverted. The customary 
fee had to be paid for a hearing; and 
perhaps the most delightful touch in 
the political arraignment of Bacon, was 
that two witnesses who paid sums 
which were later held to be bribes, and 
who lost their cases, asked for their 
money back! 

In the “political frame-up” by which 
the ruin of Francis Bacon was accom- 
plished there was no properly consti- 
tuted court; not a single witness was 
examined on oath and all were given 
a free pardon. One cannot imagine a 
more effective method of collecting ir- 
responsible accusations against a great 
Lord Chancellor. We know the per- 
sonal result: Bacon was sacrificed for 
the sake of a praiseworthy judicial 
reform. But what was the legal result? 
After four years’ hard work, and the 
clearance of over 4,000 cases in chan- 
cery, not one single decree of Bacon’s 
was reversed, all standing firm to this 
day. And what happened later to his 
accusers and successors in office? In a 
few years, as history records, all of 
them were proved to be completely 
corrupt. 

Those who have given their time for 
many years to the study of the life of 
Francis Bacon, like Basil Montague, 
James Spedding and Hepworth Dixon, 
have never been deceived in regard to 
his personal character. Nor was Delia 
Bacon, the fair New Englander who 
came over to this country a century 
ago, and nor are we, who are proud to 
follow in her footsteps. There is an 


instinct which teaches us to distin- 





3. The lease of Twickenham Park was in the 
gift of the crown, not of Essex. The famous 
“piece of land’’ was far from being a “substan- 
tial estate’; there is even some doubt as to what 
land it was. 
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guish between malice and goodness, an 
instinct which apparently was not up- 
permost in Macaulay when he wrote 
his famous essay. But in regard to 
Bacon’s scheme for the gradual en- 
lightenment of mankind by the me- 
dium of art and drama, or what he 
called “lively representation”,* | can- 
not close my remarks without allowing 
the charming and luckless Delia to 
speak once more for herself. The fol- 
lowing are loosely strung extracts from 
her first brilliant essay in an American 
magazine called Putnam’s Monthly, for 
January of 1856. I have quoted her 
passionate and eloquent plea more 
fully in “A Pioneer”. But it would be 
hard, I believe, even with the evidence 
which has since become available to 
equal the skill with which her original 
argument was put forward... 


If the Genius of the British Isles 
when she would make her “Shake- 


speare’™- 





retreats into a green-room, 
and sends him forth furnished as we 
find him—pull down, we say. pull 
down those old gray towers. for the 
wisdom of the Great Alfred has been 
laughed to scorn. If not Juliet only, 
but her author, and Hamlet’s author 
too, and Lear’s, and Macbeth’s. can be 
made without “philosophy” then we 
are for Romeo’s verdict “Hang up 
Philosophy” 

Condemned to refer the origin of 
these works to the illiterate man who 
kept the theatre, compelled to regard 
them as merely the result of an ex- 
traordinary talent for pecuniary specu- 
lation, condemned to look for the au- 
thor of Hamlet—the subtle Hamlet of 
the university, the courtly Hamlet— 
“the glass of fashion and the mould of 
form”—in that doggish group of play- 
ers who came into the scene summoned 
like a pack of hounds to his service— 
how could we understand the enig- 
matical Hamlet, with the thought of 
ages in his foregone conclusions? ... 
He looks into Arden and into East- 
cheap from the Court stand-point, not 
from these into the Court. He is as 
much a prince with Poins and Bar- 
dolph as when he throws open to us. 
without awe, the most delicate mys- 
teries of the royal presence. 

Thus blinded we shall not perhaps 
distinguish that magnificent whole with 
which this author will replace his 
worthless originals—that whole in 
which we shall one day see. not the 
burning Illium, not the old Danish 
court or the tenth century, but the yet 
living, illustrious Elizabethan age, with 
all its momentous interests still at 
stake... 
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There were men in England who 
knew well enough what kind of instru- 
mentality the drama had been, and 
with what voices it had spoken. And 
where else had this mighty instrument 
for moving and moulding the multitude 
its first origin. if not among men initi- 
ated in the profoundest religious and 
philosophic mysteries of their time 
the joint administrators of the govern- 
ment of Athens. when Athens sat on 
the summit of her power? ... 





And there were men in England, in 
the age of Elizabeth, who had mastered 
the Greek and Roman history (and 
the history of their own institutions 
too) who knew precisely what kind of 
crisis in human history they were born 
to occupy. They had seen the indige- 
nous English drama _ struggling up 
through the earnest but childish exhibi- 
tions, through “Miracles” and “Morali- 
ties”, when all that had made its life 
was suddenly abstracted from it... 
And that was the crisis in which the 
pulpit began to open its new drain 
upon it, having only a vicious play- 
house where once the priestly author- 
ity had summoned all the soul to its 
spectacles, in long-drawn aisle and 
fretted vault—where once, as of old, 
the Athenian Temple had pressed its 
scene into the heart of the Athenian 
Hill—the holy hill—and had opened 
its subterranean communication with 
Eleusis. 

There were men in England who 
knew what latent capacities that de- 
based instrument of genius yet con- 
tained within it. These men knew well 
enough the proper relation between the 
essence of the drama and its form. 
“Considering poetry in respect to the 
verse, and not to the argument;” says 
one. “though men in learned languages 
may tie themselves to ancient meas- 
ures; yet in modern languages it seems 
to me as free to make new measures; 
as to make new dances. And in these 
things the sense is a better judge than 
the art.” Surely a Schlegel himself 
could not have given us a truer Shake- 
spearean rule than that! 

Yes, there was one moment in that 
nation’s history. wherein the costume, 
the fable, the scenic effect, and all the 
attractive appliances of the stage, even 
the degradation into which it had 
fallen, its known subserviency to the 
passions of the audience, all combined 
to furnish freer instrumentalities than 
the book. the pamphlet, the parliament. 
or the pulpit... 

If we had but gone far enough in 
our readings of these works to feel 
the want of that aid from exterior 
(Baconian) sources. there would not 
have been presented to the world, at 
this hour, the spectacle—the stupen- 
dous spectacle—of a nation referring 
the origin of its drama—a drama more 
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noble, and learned, and subtle than the 
Greek—to the invention—the acciden- 
tal, unconscious invention—of a third- 
rate play-actor. The true Shakespeare 
would not have been now to seek... 
We should have found one, with 
learning deep enough, and _ subtle 
enough, and comprehensive enough, 
one with nobility of aim and_phil- 
osophic and poetic genius enough, to 
be able to claim his own, his own 
immortal progeny—-undwarfed, un- 
blinded, undeprived of one ray or dim- 
ple of that all-pervading reason that 
informs them; one who is able to re- 
claim them, even now, “cured and per- 
fect of their limbs, and absolute in 
their numbers. as he conceived them.” 


Yes, even that curious address to the 
reader in the Folio—idly quoted here 
by Delia—has that unmistakable, 
Shakespearean, or Jonsonian ring to 
it. Messrs. Heminge and Condell were 
well and truly inspired! And now, hav- 
ing submitted my evidence, perhaps | 
may be allowed a brief speculation. It 
does seem to me that Francis Bacon 
was the acknowledged leader of a 
talented group and that’ Ben Jonson 
was his “My Man John”. I am willing 
to believe that the Earls of Oxford, 
Southampton, Derby, Pembroke and 
Montgomery, were very possibly asso- 
ciated with this group. Of Marlowe 
and Spenser I am not so sure. Cer- 
tainly there is a Marlowe mystery, for 
not one single play of his was credited 
to him during his life-time. Tambur- 
laine, the only play which was printed 
while he lived, was at first anonymous. 
His reputation is entirely posthumous, 
and his death in 1593 is fully confirmed 
by a Coroner’s verdict. 

That the real tower of strength be- 
hind this Elizabethan group was the 
genius of Francis Bacon—philosophi- 
cally, legally and academically—I feel 
reasonably assured, and have supported 
this view with external and internal 
evidence. Proof, without a single 
extant Shakespearean manuscript, is 
hardly possible. The Baconian rival 
claims were the first to have been put 
forward, and in view of what Francis 
Bacon was, they cannot be lightly set 
aside. 

Ladies and gentlemen of the Jury, I 
now ask you to consider the evidence. 
You are not asked to replace the effigy 





4. Advancement of Learning 
5. Francis Bacon. ADVANCEMENT OF LEARNING. 
Book II. 
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Stratford with a nonentity, a man 
spt secretly alive in exile, nor with 
poetically minded nobleman like Ox- 
rd, who made no great impression 
1 his contemporaries, nor on Ben 


/onson, the first Poet Laureate. I am 
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quired by those who “delight in giddi- 
ness, and count it a bondage to fix a 
belief”. Let truth be your objective. 
Consider the matter well, and how you 
will feel when the mystery is solved. 
Let it not trouble you that the Bard 
may have been one of England’s great- 
est lawyers. Cannot we all raise our 


style at times? Is there not a vast 
difference between “A Lawyer’s Fare- 
well to his Muse” and the same Sir 
William Blackstone’s 
Is there not a difference in style be- 
“Cabinet 


Council” and that ringing poem “The 


Commentaries? 
tween Sir Walter Raleigh’s 


Soul’s Errand”, or between Coleridge’s 


BY THE PRESIDENT OF THE UNITED STATES OF AMERICA 
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“Aids to Reflection” and the unearthly 
“Kubla Khan”? Does the prose of 
Shelley’s Defense of Poetry, however 
raised in style, compare with the wild 
loveliness of the “Ode to the West 
Wind”? 

It is important that you are an all- 
American jury. There is much in the 
Old World which you rightly reject. 
Yet seize and hold fast the ancestral 
voices: press once more into the heart 
of the Athenian hill: re-establish your 
communication with Eleusis: and the 
best I can wish you is that, like my- 
self, you come closer to the 
Shaker of the Spear. 


may 


WHEREAS one of the greatest heritages of American citizenship is a government of 


law before which all men stand as equals, and the dedication of our people to freedom 


under law has made possible the remarkable growth and development of our society in all 


its aspects; and 


WHEREAS respect for justice under law is vital and abiding only when its roots are 


grounded in our many traditions of religion, ethics, and philosophy with their common 


teaching concerning law as the foundation of our social order; and 
Wuenreas the widest possible understanding of these basic truths will contribute to 


the Nation’s moral and spiritual strength, and a reaffirmation of faith in the rule of law 


in the daily lives of all Americans will serve to demonstrate to the peoples of the world 


that this Nation seeks only fairness and justice in its relations with other nations; and 
WHEREAS the observance of Law Day is designed to foster this deeper respect for 
law and an awareness of its essential place in American life, as well as to encourage the 


efforts now being made to bring about an extension of law as an instrument of world peace 


and orderly progress in all international relationships for the future benefit of mankind: 


Now, THEREFORE, I, Dwicut D. EISENHOWER, 


President 


of the 


United States of 


America, do hereby designate Sunday, May 1, 1960, as Law Day in the United States of 


America. 


I urge the people of the United States to observe Law Day with appropriate cere- 


monies as a public demonstration of their devotion to the rule of law as the keystone of 


peace and order in our national and international life. 


I also urge the members of the legal profession to bring the objectives of Law Day 


to public attention in all appropriate ways, through religious and educational institutions, 


by private organizations and public bodies, and through the media of public information. 
In Witness WueErEoF, I have hereunto set my hand and caused the Seal of the United 

States of America to be affixed. 
Done at the City of Washington this thirty-first day of December in the year of our 

Lord nineteen hundred and fifty-nine, and of the Independence of the United States of 


America the one hundred and eighty-fourth. 


By the President: 
CHRISTIAN A. HERTER 
Secretary of State 


DWIGHT D. EISENHOWER 


April, 1960 ° 


The White House 
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Did Shaxper Write Shakespeare? 


by Arthur E. Briggs 


Baconians HAVE A STAKE in 
the Shakespeare controversy. For 
more than two hundred years they 
have been collecting evidence that Wil- 
liam Shaxper of Stratford did not write 
“Shakespeare”’. 

About 1892 began the procession of 
Earls—Oxford, Derby and Rutland— 
“the nobility cult”—as rivals of Bacon. 
Mr. Bentley has excellently stated the 
case, but without acknowledgment of 
credit to the Baconians who made the 
case, against Shaxper. Also Mr. Bent- 
ley argued well that lawyers are pro- 
fessionally most competent to weigh 
such matters of evidence. 

Mr. Clary, in behalf of the “Shaxper- 
olaters” questions Mr. Bentley’s point 
of the superior qualifications of law- 
yers for literary criticism. He over- 
looks the distinguished role of lawyers 
in literature. To mention only three of 
the many, British juridic magistrates, 
Henry Fielding and Sir Walter Scott, 
created the novel. One was a dramatist 
and the other was a famous poet also. 
Yet more renowned than either is Sir 
Francis Bacon who established Eng- 
lish literary prose. If also Bacon wrote 
Shakespeare, what greater name in 
literature than his? 

Mr. Clary’s advocacy of Shaxperola- 
try partakes of its notorious inaccuracy 
in matters of fact. The evidence rests 
largely on the preface to the First Folio 
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Like Commander Pares (see page 402), Mr. Briggs believes that the 
real author of the plays attributed to William Shakespeare is Sir 
Francis Bacon. He argues that most of the arguments that can be made 
for the Earl of Oxford (whose right to the Shakespeare honors was 
espoused by Dorothy and Charlton Ogburn in earlier issues of the 
Journal) apply with equal force to Bacon. Furthermore, he argues, 
the parallels between the Shakespearean plays and the prose of Bacon 


are striking. 


¢ of the California Bar (Los Angeles ) 


(1623), purporting to be written by 
Hemminge and Condell but composed 
in the style of Ben Jonson! who at the 
time was literary assistant to Francis 
Bacon. This is the principal document. 
But contrary to Mr. Clary’s statement, 
the authenticity of the document has 
not only been questioned, the author- 
ship of every play attributed to Shake- 
speare has been doubted in part or 
whole by the most eminent Shake- 
spearean critics. For easy reference 
consult the article on Shakespeare by 
the very conservative critic Sir Edmund 
Chambers in the later edition of Ency- 
clopaedia Britannica, As the pro-Shax- 
perian critic F, E, Halliday admits, all 
recent critics of Shakespeare are “dis- 
integrators.” 

The best authenticated portrait of 
Shakespeare is the “Droeshout Print” 
in the First Folio. But observe the 
face, which appears to be a mask, and 
the waistcoat which no sane tailor 
would have designed and no one but 
a clown would have worn. The two 
sides do not match. It serves the claim 
of the Baconians who point out that it 
was designed to spell the initials of 
Francis Bacon.* 

The biographical data about William 
Shaxper are very meager and indicate 
anything but an author. Nevertheless, 
there are voluminous biographies, but 


every one with any pretence to truth 
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and respectability clearly rests on con- 
jecture and abounds throughout in 
such expressions as “if so”, “possibly”, 
“seems”, “may have’, “must have”, 
“probably”, and these suppositions are 
almost all inferences from the plays 
which disclose a different personality 
from that of the little known about 
Shaxper. 


Eminent Critics Believe 
“Shakespeare” To Be 
Pseudonym 

Therefore, the most eminent critics 
and writers have believed that Shake- 
speare is but a pseudonym of the actual 
author of the Shakespearean poems 
and plays and that William Shaxper 
of Stratford could not have been the 
author of any of them. Among the 
doubters are such great names as Dr. 
Samuel Johnson, S. T. Coleridge, 
Gervinus, Lamb, Tennyson, Emerson, 
Lowell, Whittier, Whitman, Mark 
Twain, Nietzsche, Henry James, Freud 
and George Moore, most of them 
Baconians.* 

Mr, Clary repeats the typical absurd 
defense of the Shaxperians that Shake- 





1. W. W. Greg, ‘THe SHAKESPEARE First 
Forto” (1955), 18-21, 26. 

2. Frank E. Halliday, SHAKESPEARE AND His 
Critics (1949) 214. 

3. Sir Edwin Durning-Lawrence, Bacon Is 
SHAKESPEARE (1910) 12-34; Edwin Reed, Co- 
INCIDENCES, BACON AND SHAKE-SPEARE (1906) 
133-138. 

4. Edwin Reed, Noteworthy Optnions, Pro 
anD Con, Bacon vs. SHAKSPERE (1905). 
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specre was deficient in learning but 
was a “born” genius who was the 
orecter because he never went to a 
university, and likens him to Abraham 
Lincoln. Mr. Hauser errs in asserting 
that the contemporary playwrights were 
of « similar order. On the contrary, 
they were known as the “university 
wits.” 

\s for Lincoln, it is a gross error to 
onsider him an uneducated man, de- 


books. 


Salem after he was 21 


without During the 


New 


years of age, his closest friends and 


vel ping 


years at 


teachers were men of learning and he 
studied advanced textbooks and read 
more classic literature than is read to- 
day by the average college graduate. 
\t 28 years of age his English diction 
was superior to any but the greatest 
writers and was founded on the excel- 
lent models of Tom Paine, Shakespeare 
and the Bible. 

Many 
“hoax” and “fraud”, as Henry James 
called it. of them." The 


Shaxperians customarily cite and dwell 


books expose the Shaxper 
I cite a few 


upon the absurd claimants. Thus. in- 
stead of refuting the attacks of the anti- 
Stratfordians, they call attention merely 
to the rivals disputing among them- 
selves, as if that proves that Shaxper 
wrote Shakespeare. Well is the maxim 
that 


prove his own title by showing the 


established in law one cannot 
weakness of his adversary’s title. 
Lacking direct evidence of the au- 
thorship of Shakespeare, it is proper to 
resort to secondary evidence. In_be- 
half of Bacon we have a considerable 
volume of his writings for comparison. 
Extended lists of words and phrases 
common to Bacon and Shakespeare 
have been compiled.‘ An even better 
evidence is similarity of ideas and pur- 
poses.* Bacon is the one contemporary 
author whose writings are sufficient in 
quantity or quality to make comparison 
with Shakespeare’s. Notably in Bacon’s 
Essays, The Wisdom of the Ancients, 
Colours of Good and Evil, Apophthegms 
which Macaulay praised as “the best 
collection of jests in the world”), Ad- 
vancement of Learning (Latin edition: 
De Augmentis Scientiae), History of 
Henry VII, and his New Atlantis (to- 
gether with his famous Masques, which 
were the most popular dramatic form 
then of royal entertainment), are con- 





vincing evidences of Bacon’s author- 
ship of Shakespeare’s works. 

There is even more contrariety of 
opinion among critics about what 
Shakespeare means than there are dis- 
puting claimants to Shakespearean au- 
thorship. The difficulty is to discover 
what were really Shakespeare’s thoughts 
in the conflicting sentiments of the 
dramatis personae who represent an 
immense variety of character, for there 
is no other writing of Shakespeare to 
tell us. 

But Bacon, remarkably for his time 
as well as ours, had a theory of dra- 
matic poetry which elucidates Shake- 
speare. It provides the basis for criti- 
cism, which is otherwise lacking. Thus, 
in Bacon’s Advancement of Learning 
(Book II, chapter 13) is the very sig- 
nificant explanation of Shakespeare’s 
idea in As You Like It that “poetry is 
feigning’. That important clue has been 
neglected with the resulting confusion 
that an influential cult of amoralists 
contend that Shakespeare was _inter- 
ested only in his art. “The play is the 
thing.” That interpretation only in- 
creases the mystery of Shakespeare. It 
is an elenchus ignorantiae. Could a 
Shakespearean play be written by any 
one without a purpose except to create 
a work of art? Form without content, 


art without sense, is possible, but 


would it be Shakespeare? 


Bacon and Shakes peare— 
A Comparative Study 
Comparative study of Bacon and 


Shakespeare shows a similarity of 


moral ideas which sets them apart from 
their contemporaries, and this espe- 
cially argues identity of authorship. 
Note_a few of the many resemblances: 

First is the exceptional reaction of 
Shakespeare as well as Bacon against 
the extravagances of the Renaissance 
poets about love. It is clearly expressed 
“of Love”. It 


in Bacon’s essay is a 


5. F. E. Halliday. op. cit., page 62. 

6. Dr. Basil E. Lawrence, Notes ON THE 
AUTHORSHIP OF THE SHAKESPEARE PLAYS AND 
Poems (1925); Sir Edwin Durning-Lawrence, 
cit. supra; Edwin Reed, Corncripence, BAcoNn AND 
SHAKE-SPEARE, cit. supra; Sir George Green- 
wood, SHAKESPEARE SIGNATURES AND SIR TEOMAS 
More, Is THERE A SHAKESPEARE PROBLEM; ©. W. 
Smithson, Bacontan Essays (1922). 

7. Mrs. Henry Potts, Osrrer Dicta or Bacon 
AND SHAKESPEARE ON MANNERS, MIND, MORALS 
(1900), THe Promus oF FoORMULARIES AND ELE- 
GANCIES BY FRANCIS Bacon (1883); Edwin Reed, 
Bacon AND SHAKE-SPEARE PARALLELISMS (1902). 
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Did Shaxper Write Shakespeare? 


Wilson & Sons 


Arthur E. Briggs holds degrees 
from Kansas City University ( Ph.B. 
1904, LL.B. 1906) and the Univer- 
sity of Southern California (Ph.D. 
1932). He was admitted to the Mis- 
souri Bar in 1906 and to the Cali- 
fornia Bar in 1924. He is the author 
of several books on literary or legal 


subjects. 





recurring theme in Shakespeare from 
first to last: from Friar Laurence’s at- 
tempt to restrain the impetuous pas- 
sions of Romeo that were disastrous to 
the lovers, and throughout the plays, 
until Prospero’s paternal magic tem- 
pers to happy conclusion the love of 
Ferdinand and Miranda. 

Again, one has better understanding 
of Shakespeare’s attitude toward astrol- 
ogy, the wheel of fortune, fate, and 
ghosts when one has read Bacon’s re- 
jection of those superstitions. Helena, 
Shakespeare’s most intelligent heroine, 


voices Bacon: 


Our remedies oft in ourselves do lie, 

Which we ascribe to heaven; the fated 
sky 

Gives us free scope; only doth back- 
ward pull 

Our slow designs when we ourselves 

are dull. 





PLays OF SHAKESPEARE UNFOLDED (1857), wrote 
a brilliant and stimulating study without the 
benefit of the mass of subsequent scholarly 
criticism for guide; Nathaniel Holmes, THE 
AUTHORSHIP OF SHAKESPEARE (1886), (justice of 
a Missouri appellate court and professor of law 
at Harvard University) wrote a more convinc- 
ing analysis of the Baconian philosophy and 
the parallel thought of Shakespeare; G. G. 
Gervinus, SHAKESPEARE COMMENTARIES (1850), 
(translated by F. E. Burnett, 1863), the ablest 
of the German critics who pioneered Shake- 
spearean criticism, preceding the notable Eng- 
lish critics. He was familiar with Bacon’s 
writings and was an anti-Stratfordian and 
Baconian. 
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Did Shaxper Write Shapespeare? 


How much awry have critics gone 
about Shakespeare’s ghosts without the 
Baconian guide! 

In politics Bacon has been maligned 
as an obsequious, cringing royalist, 
and Shakespeare erroneously as an 
anti-democratic feudalist. Walt Whit- 
man, a Baconian, with better insight, 
saw in Shakespeare’s historical plays 
the most vivid exposé of feudalism and 
kings and “the scientific (Baconian) 
inauguration of modern Democracy”. 
Bacon was long a commoner in Parlia- 
ment and was a most distinguished 
member. Had his wise counsel pre- 
vailed, he would not have been the 
victim of Lord Coke’s malice and the 
scapegoat for King James and _ his 
Charles | 


would not have been beheaded. This 


minions,” and _ probably 
is another striking evidence of need to 
reform criticism in justice to both 
Shakespeare and Bacon. 

There is no one thing in which 
Shakespeare is so different from other 
dramatists, ancient and modern, as in 


Mis- 


guided critics regard him as the fol- 


treatment of the “moralities”. 
lower of the medieval morality plays. 
In that they fail to distinguish drama 
and melodrama. Melodrama is roman- 
tic and sensational. In its characters 
are types and either altogether good 
or wholly bad. In Shakespeare there 
are no utter villains, not even lago or 
Richard III. There is always some fal- 
libility in the good, some alloy, excuse, 


Before Shake- 


or virtue in the bad. 
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speare human tragedy was conceived as 
made by fate or by divine or satanic 
will. In Shakespeare the drama is of 
character, importune action, or wrong- 
ful deed, and of the actor’s responsibil- 
ity therefor. This was a new moral note 
in literature. It pre-eminently appeared 
in the thought of both Bacon and 
Shakespeare and differed markedly 
from the codified morality of the tradi- 
tional stage as well as from the in- 
different amoralism which perverts 
Shakespearean criticism today. 
Morality in Shakespeare is not ab- 
stract as in the morality plays. It con- 
cretely represents moral conflict. Tnat 
is why character, moral choice, free- 
dom of action, and responsibility for 
consequences, are so important for in- 
terpretation of Shakespeare at maturity. 
To understand Shakespeare we must go 
to Bacon’s literary criticism which is 
founded on ethical principles. To both 
poetry is “feigned history”, which 
Bacon contrasts with actual history 
thus: “As real history disgusts us with 
a familiar and constant similitude of 
things, poetry relieves us by unexpected 
9. James Spedding, Evenincs with a ReE- 
VIEWER (1881), a thorough defense of Bacon’s 
integrity and nobleness of character against 
Lord Macaulay and others, THe LetTrers anp 
Lire oF Francis Bacon (1862), the most com- 
plete and competent biography; William Hep- 
worth Dixon, Personat History oF Lorp Bacon 
FROM UNPUBLISHED Papers (1861), (of the Inner 
Temple), an authentic and excellent justifica- 
tion of Bacon’s character and wrong done him. 
10. The following recognize somewhat the 
wide range of Bacon's surpassing genius: THe 
ENCYCLOPAEDIA BRITANNICA (11th Edition) on 
Francis Bacon; F. H. Anderson, THE PxtLoso- 
PHY OF Francis Bacon (1948); David G. James, 


Tue Dream oF LEARNING (1951); Paul H. Kocher, 
FRANCIS BACON ON THE SCIENCE OF JURISPRUDENCE 
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turns and changes, and thus not only 
delights, but inculcates morality and 
nobleness of soul.” 

There is matter for a book larger 
than I can contemplate, although | 
have collected much of it, to show how 
revealing and great for moral inspira. 
tion is Shakespeare when interpreted 
in the light of the principles enunciated 
by that eminent jurist, Bacon, who 
justifiably thought himself worthier of 
repute than Coke whose deadly enmity 
caused posterity to misjudge him. 
Scholars are beginning to remove the 
prejudices that have obscured his fame, 
which deserves to rank among the very 
greatest jurists, statesmen, philosophers 
As Ben 


Jonson paid tribute to his surpassing 


and literateurs of all time. 
literary genius, so Shelley, a poet's 
poet, recognized the supreme poet in 
Bacon. There is no major field of 
thought untouched in some respect by 
the well-known product of his pen.!” 
To another generation it may not seem 
too much to add Shakespeare to the 
list of Bacon’s writings, and that would 
the 
Shakespeare too.!! 


enhance content and fame of 


(18 JouRNAL OF THE History oF Ipeas, 3-26 
(January, 1957)); Moody E. Prior, Bacon's 
Man oF Scrence (15 JouRNAL OF THE HISTORY oF 
IpEas 348-69 (June, 1954)); Karl R. Wallace 
FRANCIS BacoN ON COMMUNICATION AND RHE- 
TORIC (1953); E. W. Smithson, Bacontan Essays 
(1922). 

11. Among eminent jurists and lawyers who 
have presented evidence supporting Bacon's 
authorship of Shakespeare are the following: 
Nathaniel Holmes, cit. supra; Appleton Mor- 
gan, THe SHAKESPEARE Mytu (1881), (for forty 
years he was President of the New York Shake- 
spearean Society); Sir James Plaisted Wilde 
(Baron Penzance), A Jupicrar SummiInG UP 
(1902); Sir George Greenwood, THe SHAKE- 
SPEARE PROBLEM RESTATED (1908). 
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hie ECONOMY, LIBERTY AND 
THE STATE. By Calvin B. Hoover, 
\ew York: The Twentieth Century 
Fund. 1959. $5.00. Pages 424. 

Dr. Hoover’s scholarly study of mod- 
er economic systems, sponsored by 
the Twentieth Century Fund, reflects 
the author’s well-qualified background: 
professor of economics at Duke Uni- 
versity since 1927, former President 
of the American Economic Association, 
a resident of Moscow during the early 
vears of the First Five-Year Plan in 
1929-1930, and several times a visitor 
to Russia and other Eastern European 
countries in more recent years. Con- 
ttasting them with their theoretical 
ideals, Dr. Hoover has attempted to 
analyze both modern capitalism and 
Russion Communism in terms of their 
deviation from such ideals and their 
possible future development. 

The subject matter of this book is 
not limited to consideration of eco- 
nomic systems in vacuo. On the con- 
trary, the author’s primary emphasis is 
upon the impact that varying degrees 
of economic statism may have upon 
political democracy and personal free- 
dom. While there are chapters devoted 
to the Nazi the 
mixed economic Great 


totalitarian system, 
systems of 
Britain and Western Europe and the 
changing economic systems of Eastern 
Europe, more extended comparison is 
provided of American capitalism and 
Russian statism. 

Dr. Hoover explores what he terms 
“the substantial transformation of 
\merican capitalism”. The widening of 
political democracy through universal 
suffrage, in the author’s opinion, made 
it inevitable that the majority of the 
electorate would some day demand 
that the powers of the state be exercised 


behalf. Modern 


capitalism is the result of fundamental 


in their American 
changes in classic laissez-faire capital- 
ism and has been characterized by “a 
the 


great relative 


improvement in 


standard of living of the former lower- 
income classes, a sharp increase in the 
power of labor organizations, a di- 
minution in the degree of absolute au- 
thority of management over workers in 
industry, a far greater role of the state 
in the economy, a substantial shrinkage 
in the rights of private property, the 
acceptance by the state of responsi- 
bility for full employment plus a wide 
system of social security”. With regard 
likely 


changes it is apparent that there has 


to the permanence of these 
been substantial acceptance of these 
aspects of American economic life, even 
during the present Republican Admin- 
istration. In fact, there has been little 
tendency to return to traditional forms 
of capitalism. 

Dr. Hoover stresses that the contrast 
between the Russian totalitarian state 


and theoretical Communism is “so ex- 
treme as to be almost incredible”. The 
advent of the Soviet State did not co- 
incide with the economic factors pre- 
dicted by Marx at all, since, rather than 
living in a highly advanced capitalist 
state, more than four fifths of Russia’s 
population was still rural in 1917. In- 
stead of the operation of the economy 
in the interests of society and the grad- 
ual withering away of the state, the in- 
terests of the dictator and the “New 
Class” became and are determinative. 

The Soviet experience, states Dr. 
Hoover, demonstrates that the elimina- 
tion of the private property system 
does not automatically alter the nature 


The selfish 


supposedly almost unique in capital- 


of man. characteristics, 
ism, continue, and material incentives 
and penalties seem to play an even 
greater role in Russian society than in 
capitalistic countries. 

However, this, in the author’s opin- 
ion, hardly justifies any undervaluetion 
of Russia’s impressive economic per- 
formance. Russia’s rate of economic 
growth compares very favorably with 
that of the Western countries. Indeed, 
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the threat is very great that our levels 
of scientific industrial 
technique will ultimately be surpassed. 


research and 
The disturbing conclusion must be 
drawn that, at least through the middle 
term, men can be compelled and in- 
duced to produce without civil liberties 
or representative government. 

While his comparison of existing 
economic systems is both informative 
and provocative, perhaps the most chal- 
lenging portion of Dr. Hoover’s book 
is that section devoted to consideration 
It is his view that 
governmental inroads upon the permis- 


of future trends. 


sible scope of private economic activity 
have not significantly affected funda- 
mental liberties in Western countries to 
but the 
question as to whether representative 


date, there remains serious 
government and broad personal liber- 
ties can ever exist in harmony with a 
fully statist economy. If certain de- 
velopments toward reduction of the 
power of centralized, autocratic bu- 
reaucracies continue in Yugoslavia and 
Poland, and the present trends toward 
greater centralization continue in the 
countries of the West, it is possible 
that differences between such compet- 
ing economic systems may eventually 
not be great. Dr. Hoover believes that 
in the United States the process of rais- 
ing the floor of the standard of living 
for the lowest-income groups and di- 
minishing inequality in the distribution 
of income will undoubtedly continue. 
Whether our basic personal liberties 
can be preserved will ultimately depend 
upon whether extensions of the eco- 
nomic power of the state can be lim- 
ited to those which are truly necessary, 
and whether political techniques can 
be evolved for insuring popular con- 
trol over bureaucracy by elected rep- 
resentatives. Dr. Hoover declares that. 


of the 


the 


in turn, successful restriction 
of the level 
critical to liberty will largely be de- 


powers state below 
termined by whether forms and proces- 
ses of economic organization can be 
developed and maintained which will 
not themselves be inimicable to per- 
sonal liberty and which will relieve the 
state of the necessity for assuming 
complete responsibility for economic 
activity. 

While the subjects probed by Dr. 


Hoover obviously do not lend them- 
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selves to definitive analysis in the 424 
that task, the 


reader at times may crave more par- 


pages devoted to and 
ticularity, the book is a_ significant 
addition to the growing literature in 
this field. 

RONALD P. KLEIN 


Phoenix. Arizona 


rin 

Lue FEDERAL ESTATE AND GIFT 
TAXES: A GUIDE TO THE LAW. By 
Richard B. Stephens and Thomas L. 
Varr. New York: The Tax Club Press. 
1959. $9.00. Pages 426. 

Messrs. Stephens and Marr here pro- 
vide an excellent survey of the federal 
estate and gift tax laws. Their book 
should be a boon to practitioners and 
others seeking an understanding of the 
federal estate and gift taxes. 

The structure of the book follows the 
structure of the Internal Revenue Code: 
each estate and gift tax section of the 
Code 
This 


reader. 


is taken up in numerical order. 
has a double advantage to the 
First, it the book a 
reference Since the 


estate and gift tax provisions are ar- 


makes 
handy volume. 
ranged in more orderly sequence than 


almost any other provisions of the 
Code, this desirable method of presen- 
tation is also achieved without any 
loss of logical development. 

The book does not purport to be a 
definitive treatment or basic research 
tool. 


provide a compendium of how-to-do-it 


Nor are the authors seeking to 


estate planning techniques. Rather the 
aim is at developing a broad and rela- 
tively sophisticated knowledge of the 
federal estate and gift tax laws. 

The writing is clear and the book 
should provide an excellent study man- 
ual for those who are not yet experts 
and a quick reference manual for those 
who are. The authors have said that 
the purpose of the book is to aid in 
gaining a firm basic understanding of 
the federal estate and gift taxes, and 
so “in a sense it is an estate planner’s 
estate and gift tax primer” (page v). 
Indeed the book could well be made 
required reading for law students and 
young lawyers. 

But only in one sense is the book a 
primer. This is no superficial treat- 
ment: and even the more experienced 


practitioner will find the volume use- 
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ful. The authors, Stephens, a Professor 
of Law at the University of Florida 
and now a Professor of Law at the 
University of Illinois, and Marr, a 
member of the Florida Bar, disclose a 
thoroughgoing knowledge of the law. 

Nearly every discussion of each Code 
section includes an explanation of the 
background of the statutory provision, 
an all too unusual feature, and one 
that makes this book particularly use- 
ful. The authors are sensitive both to 
Coke’s maxim that “reason is the life 
of the law’, and to Justice Holmes’ 
comment that “It is something to show 
that the consistency of a system requires 
a particular result, but it is not all. The 
life of the law has not been logic: it 
(Homes, The 
Common Law | (1881) ). 


has been experience.” 


The Holmes observation applies with 
particular force to the federal tax law. 
The federal tax law rests at bottom on 
a highly developed logic: yet a logical 
approach in the face of what has 
evolved is not enough. Seldom can one 
ever really know the meaning of a 
Code provision without a knowledge 
of its historical and mechanical back- 
ground. Jonathan Swift was not the 
first to complain with some bitterness 
that “laws are like cobwebs, which may 
but let 
hornets break through”. Times do not 


catch small flies. wasps and 
change greatly. Much of the story of 
the federal tax law is the story of the 
struggle between the spider and the 
wasps—of the opening and closing of 
loopholes in a continual striving for 
more equitable treatment. 

If the most helpful handle with 
which to grasp any rule of law is its 
background plus a knowledge of the 
aim of the rule maker, in few areas of 
law are the handles left so frustrat- 
ingly obscured. Neither the statute nor 
the regulations yield them freely. Not 
even the legislative histories and judi- 
cial decisions are as much help as they 
should be. and when they do help it is 
only after—to use a phrase of Learned 
Hand—*the most inordinate expendi- 
ture of time” (Hand, “Thomas Walter 
Swan”. 57 Yale L. J. 167, 169 (1947) ). 
The authors have saved all of us much 
time in making the handles readily 
available. 

Another particularly commendable 


aspect of the book is frequent refer- 
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ence to the proposed regulations, where 
the provisions of the proposed regula. 
tions differed from those in the final 
regulations, Such variations provide 
valuable clues to nuances in adminis. 
Withdrawn 


regulations are not now a usual refer- 


trative policy. proposed 


ence source: and I do not wish to 
cause a proliferation of the already 
overwhelming wealth of material the 
practitioner must consult; but without 
going that far, the use the authors have 
made of the proposed regulations is 
most helpful. 

The prospective reader will also be 
interested to know that the volume is 
current to 1959, incorporating all 1958 
Code amendments: and that the pub- 
lisher promises future pocket supple- 
ments at a “moderate price”. There is 
a complete table of citations and, help- 
fully, separate indexes for the estate 
and gift tax portions of the book. 

The one additional thing the reader 
would like to have from the authors is 
of the 


relations and inadequacies of the estate 


an extended discussion inter- 
and gift tax sections. This was outside 
their stated purpose in this volume and 
shall look for it in 


writings. 


we their other 


= ; OEL s y 
Washington, D. C. JoeL Bartow 
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Lu LAW OF MEDICAL PRAC. 
TICE. By Burke Shartel and Marcus 
L. Plant. Springfield, Illinois: Charles 
C Thomas. 1959. $12.50. Pages 445. 
In the doctor’s day-to-day profes- 
sional life he is confronted with many 
problems which require some knowl- 
Medical 


professional liability (malpractice) is 


edge of law for resolution. 


only a small part of the physician's 
contact with the law. The nature of 
the physician-patient relationship _ is 
taken for granted. Yet a book could 
be written about this basic fact alone. 
What about partnership agreements 
and covenants not to practice? Doctors 
more and more are formalizing their 
business and legal relationships with 
their partners or associates, and many 
doctors insist on covenants not to prac- 
tice as a part of their partnership 
agreements, 

What should the doctor do when he, 
while driving along with his wife and 
family, chances upon the scene of an 
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acci ent? Morally the answer is clear; 
legally it is so confused legislation has 
heer deemed necessary in at least one 
of our larger states. What are the 
doctor’s legal responsibilities when a 
minor seeks or needs medical care? 
Whe 
hilit 


nity 


are the obligations and responsi- 
's of a doctor in disputed pater- 
proceedings, or in the contest of 
a will on grounds of mental incompe- 
? What should the doctor know 


t laws for the commitment of the 


ten¢ 
abot 
mentally incompetent? A day does not 
pass in the practice of a doctor with- 
out his making some guess or judgment 
about “medicolegal” right or responsi- 
bility. 

[wo professors of law who over the 
years have taught legal medicine have 
collaborated to write this book on the 
law of medical practice. The result of 
their effort gives evidence of long and 
careful preparation. It is worth com- 
nenting that an endeavor as broad as 
this. no matter how well done, could 
not satisfy either the needs or desires 
of every possible reader. It may be 
doubted that any single volume can do 
full justice to medicolegal relations. 

While the book is written primarily 
for the doctor, it is designed, nonethe- 


less, 


to aid the lawyer who has a 


doctor for a client. Because of the 
authors’ teaching experience, their 


background and their literary ability, 
the book is neither too legalistic for 
the doctor nor too basic for the lawyer. 
It gives the lawyer an insight into 
aspects of medical practice and medical 
relationships which are influenced or 
aflected by statutes, court decisions and 
hy what is or may be assumed to be 
public policy. It also provides the 
lawyer with a starting point as he be- 
gins his search of the literature on the 
subject. Shartel and Plant have relied 
heavily on the medicolegal writings 
which have appeared through the years 
in the pages of the Journal of the 
!merican Medical Association. Many 
lawyers are not familiar with these ar- 
ticles. (These, of course, are not in- 
dexed in Index to Legal Periodicals 
and JAMA is not usually found in law 
libraries.) Perhaps Shartel and Plant’s 
telerences to them will help extend 
their usefulness to more members of 
the Bar who will undoubtedly find 
them time saving and informative. 





The subjects included between the 
covers of this book range from a dis- 
cussion of artificial insemination to a 
discussion of the ownership of X-ray 
films. 


“reports” (birth, death, venereal dis- 


In between are discussions of 


ease, premarital, prenatal, etc.), licen- 
(of the 


healing arts), revocation of licenses, 


sure doctors and others in 


narcotics (including discussion of how 
not to handle narcotics and narcotic 


prescriptions), prescriptions, the Sher- 


man Antitrust Act, “organized medi- 
cine’, osteopathy, nurses, public rela- 


tions, quackery and other germane 
subjects. 

The book is neither an encyclopedia 
nor an anthology. It is best described 
as a carefully prepared and well-docu- 
mented collection of lectures rewritten 
for publication and arranged in an or- 
derly manner. Some passages in the 
book take the reader back to the class- 
room. One involuntarily pictures the 
professor lecturing to his class. discuss- 
ing, explaining. educating. And in some 
instances one may find himself in dis- 
agreement with professorial observa- 
tions. 

One might be a bit disappointed in 
the index. In substance it is brief and 
just barely adequate. Mechanically, it 
is less than satisfactory. References are 
made to section numbers. Pages. num- 
bered consecutively, have no section 


One 


through pages of text to find the section 


number reference. must thumb 
he seeks. This is a minor annoyance to 


book 


some attention. 


which publishers should give 

The Law of Medical Practice is one 
of but a limited number of books of 
its type. It fills a void. To the lawyer 
whose interest in the subject is spora- 
dic. the book will be of considerable 
value. To the lawyer who is more 
regularly interested in the subject, the 


book 


authorities and on occasion provide 


will represent a collection of 


thought-provoking comments of value. 


Epwin J. HOLMAN 
Chicago, Illinois 


“Lae LAW OF CORPORATIONS. 
By Norman D. Lattin. Brooklyn: The 
Foundation Press, Inc. 1959. $8. Pages 
xxti and 613. 

To the one-volume 


two excellent 


April, 1960 
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treatises on Corporations, Ballantine 
and Stevens, there is now added a 
third, by Professor Lattin. The use of 
such a work should be a valuable sup- 
plement to teaching the subject by case- 
book. Professor Lattin’s previous work 
in this field, as co-author of a leading 
casebook now in its third edition, and 
as author of numerous studies which 
have appeared in law reviews, is well 
known. His thirty-five years of study 
and teaching have equipped him well 
for the writing of this text. 

This work is a new addition to the 
University Textbook Series. It dis- 
cusses various forms of business enter- 
prise other than corporations: but does 
not deal with taxes, reorganization or 
foreign corporations. 

The areas of major interest in cor- 
poration law are constantly changing. 
In this work Professor Lattin places 
the major emphasis on modern prob- 
lems, and provides liberal case and 
The 


lawyer can benefit from the well con- 


statutory references. practicing 


sidered judgments on controversial 
questions. 
James F. Spoerri 


Chicago, Illinois 


Pruviecep COMMUNICATIONS 
BETWEEN PHYSICIAN AND PA- 
TIENT. By Clinton DeWitt. Spring- 
field, Illinois: Charles C Thomas. 1958. 
$11.50. Pages xviii, 528. 

Professor Clinton DeWitt expertly 
treats a phase of the relationship be- 
tween physician and patient which has 
long troubled the courts and legisla- 
tures. 

As early as 1776, Lord Mansfield set 
forth the judicial resolution of the 
question by stating that “If a surgeon 
was voluntarily to reveal these secrets, 
to be sure, he would be guilty of a 
breach of honor and of great indiscre- 
tion: but to give that information in a 
court of justice, which by the law of 
the land he is bound to do, will never 
be imputed to him as any indiscretion 
whatever.” ! 

In a contrary vein, the Illinois legis- 
lature has now joined more than half 
of the jurisdictions in the United States 
already having some form of statutory 


privilege in derogation of the common 





1. Duchess of Kingston’s Trial, 20 How. St. 
Tr. 573 (trial for bigamy). 
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law. This most recent statute provides, 
in part, “No physician or surgeon shall 
be permitted to disclose any informa- 
tion he may have acquired in attend- 
ing any patient in a professional char- 
acter, necessary to enable him profes- 
sionally to serve such patient...” 

The author comprehensively exam- 
ines this apparent judicial-legislative 
conflict by first describing the common 


Lord 


Mansfield’s opinion, and by comparing 


law background, reflected in 
the physician-patient privilege ques- 
tion with that of attorney-client and 
priest-penitent. (Chapter 1) He next 
considers the origin and dissimilarity 
of the present-day statutes (Chapter IT) 
the policy questions involved (Chapter 
IV) the nature of the privilege, the 
of the 


statutes and the precise communica- 


various constructions several 
tions considered to be behind the stat- 
utory shield. (Chapters V, VI, VIII-X) 
There follows an examination of the 
various forms, forums and proceedings 
in which the issue may arise. Chapters 
XI-XV)_ This 


even includes treatment of the right of 


section of the treatise 
a patient or hospital to invoke the 
privilege in the course of an income 
tax investigation “authorized by 28 
U.S.C.A. 3614(a)”." The 
chapters deal with the difficult area of 


last three 
waiver. A statutory appendix contains 
relevant legislative provisions of not 
only the several states but of other 
jurisdictions such as Australia and 
New Zealand. 

The following excerpt is submitted 
as evidence of the scope of research 
accomplished in the preparation of this 
work. “In Galifornia, Guam and _ in 
Nevada, the statute now specifically 
provides that either before or after 
probate, upon the contest of any will, 
the attending physician may testify to 
the mental condition of the deceased 
patient. . .”4 

In his discussion of the merits of 
the statutory privilege, Professor De- 
Witt joins other distinguished scholars 
in advocating its repeal although con- 
ceding the probable futility of his plea. 
At page 39, he states, “It is high time 
to abolish the physician-patient privi- 
lege, but this may not be possible with- 


2. 1959 Ill. Rev. Stat., Ch. 51, §5.1. 
3. Page 258. 
4. Page 246. 
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in a reasonable length of time. Perhaps 
the best solution is to amend the statute 
along the lines of that of North Caro- 
lina.” In this last comment, the author 
admirably demonstrates that a scholar 
may, coincidentally, be a realist. If 
the action in the state of Illinois accu- 
rately reflects either the thinking of or 
pressure upon today’s legislators, op- 
ponents of the privilege must seek a 
more realistic goal than abolition. The 
North Carolina solution may be a sens- 
ible compromise for in that state the 
trial judge has the power to compel 
disclosure “if in his opinion the same 
is necessary to a proper administration 
of justice”.° 

If you are a lawyer, physician, psy- 
chiatrist or psychologist interested in 
any phase of the law of privileged com- 
munication between physician and pa- 
tient, Professor DeWitt had you in 
mind when creating this treatise. 

JosepH R. JULIN 

Ann Arbor, Michigan 


J wie AL BEGINNINGS IN NEW 
HAMPSHIRE 1640-1700. By Elwin L. 
Page. Concord, New Hampshire: New 
Hampshire Historical Society. 1959. 
$5.00. Pages 256. 

The author is a former Justice of 
the Supreme Court of New Hampshire, 
now engaged in private practice. He 
has long been a painstaking student of 
English Colonial history and _particu- 
larly of New Hampshire. 

If you are interested in how people 
in a primitive environment, who earned 
their living from their ships and the 
soil, developed a body of law applicable 
to their circumstances you will find out 
from reading this book. And all this 
with little help from lawyers. The first 
recorded license to an attorney to prac- 
tice law in the colony was in 1686. 

The earliest known record of a law- 
suit is of one in 1640 in which a plain- 
tiff recovered a judgment for “2640 
clawboard & all costs of courte & one 
shilling Damage the clawboard to be 
delivered at the waters side according 
to the Bill”. Clapboards were a com- 
mon medium of exchange for many 
years. 

The courts assumed the power to 
make rules as early as 1644 and to 


5. Neb. Rev. Stat. §25-1206 (Reissue of 1956). 
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punish for contempt as early as 1055§"" - 

the punishment taking the form off"? ° 

whipping, sitting in the stocks and thay” 9'@ 
greatest 


payment of fees. ; 
— epende 
Dover was the first English Settleg’” 















ment, begun in 1623. There were onlyf" plex 
four settlements by 1641 when they” ha 
united with Massachusetts Bay To laa 
thirty-eight years. Thereafter New ani 
Hampshire resumed its separate goy niques. 
ernment. vls - te 
There were complaints of witchcraft we 
joctrine 


but no convictions. “Vagabond” Quak ad 
pe Uu 
ers were treated more severely. Indians d 
lewe 
could be enslaved. Drunkenness and 
. nveya 
crimes of sex were not uncommon 
whether 


Probate and divorce jurisdiction werd 


ane nd. Si 
beginning. ransitic 
During its union with Massachusetts§ .. _ ¢,, 
the influence of the more populous oat S 
colony appears in the improvement of ory 
the administration of justice. By 17005 y+ 
or earlier the jurisprudence of New ada 
Hampshire “had in all important ref), 
spects taken the pattern that it retained 
until well after the American Revoluq At th 
tion, and to a great degree retain ‘meric 
today”. inder 
The reader interested in the develop4!"™ la 
ment of law in colonial New England§j''' SP 
will find in this a work done carefully Vhile 
Its reading will improve his underg'’” © 
standing thereof. » Chic 
Wittoucuey A. Cotsy |" far 
Concord, New Hampshire pion 
ented 
the Gr 
L AND USE PLANNING: A CASEfnditi 


BOOK ON THE USE, MISUSE, AND#ite sa 
RE-USE OF URBAN LAND. By 
Charles M. Haar. Boston: Little, Brownfone lar 
and Company. 1959. $10.00. Pages{eastern 


major 


790. Washit 

In describing property, Blackstonefin-the- 
wrote in his Commentaries: ould 
city 4 

So great moreover is the regard of presen’ 
the law for private property, that it _ 

: é » eiaeeeeOs JA 

will not authorize the least violation 

of ‘it: no, not even for the general editors 


good of the whole community. In vainfidubbec 
may it be urged, that the good of thef*The | 
individual ought to yield to that of the 
community; for it would be dangerous§ [py | 
to allow any private man, or even any 
public tribunal, to be the judge of this 
common good, and to decide whether 





had it: 
specifi 


it be expedient or not. Propet 
f rig 
While much of the common law has willl pr 


been changed since Blackstone wrote 















\is classic treatise, perhaps the con- 


10655 . , 
_ »pt of “property” has been subject to 
} l op ¢ 
nd tha’ greatest: stress and undergone the 
seetest change. The shift from an in- 
Settled’? ndent rural society to a highly 
wae plex and interdependent urban so- 
Ce only 
‘Ricty has outmoded many of the old 
1 they 7 
Pe De and, with them, the accepted legal 
y to a ae : 
. octrines and administrative — tech- 
New eR p 
siques. The transition from livery of 
> POV 


visin to recording statutes is an ex- 
mple of such change. Many of the 


heral jctrines of modern land law cannot 
Quat te understood or evaluated unless 
ndliong iewed from the vantage-point of the 
‘S anf onveyancer who must advise a client 
nmeong ether to buy a particular piece of 
* Wer@d nd. Similarly, an appreciation of the 

ransition for the majority of the citi- 
husetts ens from low-density rural and semi- 
pulougt al life to high-density urban and 
ent Of burban life is a sine quo non to an 
y 170 nderstanding of that portion of the 
f Newg..odern land law known as “land use 
int reff) .+ 


" ® 
tained 
‘evolu At the rate of 3,000 acres a day, the 
retainggimerican countryside is being plowed 
inder by bulldozers, converted from 
~velopgarm land to city lots, and annexed to 


ngland§’U™ sprawling metropolitan areas. 
efullyg hile most of these urban areas are 
under. centered around a core city, such 
: Chicago, many of them have spread 
nn far that they encompass several 
ajor cities. The geographers have in- 
ented the word “megapolis” (from 
ihe Greek great-city) to describe this 
CASE@ondition where the outer fringes of 
_ANDfthe satellite cities of two or more 
). Byfmajor central cities meet—forming 
Brown§one large, continuous urban area. The 


Pages{eastern seaboard between Boston and 
Washington presents such a megapolis- 
kstonefin-the-making. A recent Post article 
ould well ask: “Are we building a 
ity 400 miles long?” The West Coast 
presents a similar example between 


os Angeles and San Bernardino. The 


ard of 
that it 
iolation 
seneralglitors of Fortune have appropriately 





In vainf(ubbed the modern American city as 


of thel-The Exploding Metropolis”. 


+ of the 
igerous§, [In turn this urban revolution has 


fen any hac 
of this . 
vhetherg?ecifically the concept of property. 


Property is no more than the collection 
{ rights and privileges that the law 
will protect at a given time. The defi- 


1 its impact of land law and more 


aw has 


. wrote 
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nition of what privileges are included 
within that protected class of property 
has varied from time to time. Early in 
the common law there were few privi- 
leges or uses of land that were not 
afforded legal protection. With the lim- 
ited exception of the law of nuisance, 
the landowner was free to do what he 
wanted with or to his land, and as 
Blackstone noted not even the general 
good of the community could prevent 
him. With the change-over to modern 
urban life, the collection of rights and 
privileges with regard to land that the 
law will protect at a given moment has 
dwindled; or perhaps, it would be bet- 
ter to say that the rights and privileges 
of the community in private land have 
been recognized. Accordingly, the field 
of land use law, /.e., the legal commu- 
nity control over the use, disposition 
and function of privately held land, 
has grown up within the general land 


law. 
Since 1900, with ever-increasing 
tempo, zoning, subdivision control, 


official mapping and urban develop- 
ment and redevelopment by the com- 
munity-at-large through governmental 
control—in toto, planning—have been 
developed and spread. The common 
law had been long acquainted with the 
role of private land arrangements— 
covenants, easements, conditions and 
restrictions—but these private land use 
controls generally resulted from a free- 
ly bargained economic interchange. 
The new public land use controls re- 
sult from an imposed and _ generally 
non-compensated governmental decree. 
The police power—once thought of as 
principally justifying the destruction 
of diseased food, control of noxious 
odors and protection of the public 
morals—has been expanded to include 
the destruction of non-conforming or 
illegally built or located structures, 
control of the nature of the use made 
of land, and protection of community 
amenities and property values. Emi- 
nent domain—once thought of primar- 
ily as a device for compulsory acquisi- 
tion of land for roads and public build- 
ings—has been expanded to include 
urban redevelopment, public and semi- 
private housing projects, and neighbor- 
hood renewal. 


Land Use Planning: A Casebook on 


April, 1960 ° 





the Use, Misuse and Re-Use of Urban 
Land by Harvard Professor Charles M. 
Haar seeks to provide the material for 
the exploration and analysis of this 
evolution of property law. In an at- 
tempt to place land law in its contem- 
porary setting the book marshals cases, 
selected readings, commentary and 
notes on the assumptions, doctrines 
and implications of city planning. In 
addition, consideration is given to the 
impact of planning on the common 
law property rights, the operation of 
the real estate market and the role of 


the lawyer in a real estate transaction. 


Professor Haar has divided his book 
into eight areas of inquiry. These cover 
the history, method and goals of pub- 
lic land use planning in America, the 
law of nuisance, zoning, subdivision 
controls, eminent domain, and the pub- 
lic role of private land use controls. 
The treatment of these land use con- 
trols is centered around selected re- 
ported cases but is liberally supple- 
mented with textual material. 


The preface to Land Use Controls 
sets out its goals “to produce an in- 
terpretive organization of materials 
which will enable students and practi- 
tioners of law and planning to analyze 
effectively the legal and administra- 
tive problems of allocating and de- 
veloping that increasingly scarce re- 
urban land in 


source- metropolitan 


areas.” Herein lies the book’s greatest 
shortcoming for the practicing lawyer, 
—it is written principally for the law 
student. Initially, of course, all case 
books for the 
lawyer. who seeks in a text a solution 


have a limited value 
to a day-to-day problem or means of 
constructing one. This is a work that 
embraces the “problem” approach to 
land use, rather than the “principle” 
approach indulged in by so many of 
the earlier works in property and mu- 
nicipal corporations. It represents a 
serious attempt to give total coverage 
to the land questions handled by the 
modern lawyer. 


This review is not primarily con- 
cerned with the book’s value as a teach- 
ing tool,! but from the standpoint of 





1. For an evaluation of the book from this 
viewpoint see Professor Earl Finbar Murphy’s 
review of Land Use Planning, 33 Temple L. Q. 
(Winter, 1960). 
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the law student, and a priori the prac- 
titioner, there is some doubt as to the 
value of the universal practice indulged 
in by Professor Haar, of asking re- 
peated questions in the commentary 
It would 
that the “what result?” questions could 


following the cases. seem 
be more profitably employed. 

Much of the book is concerned with 
“conceptual” rather than “practical” 
the 


thought, and general intellectual en- 


problems, stimulating student’s 


deavors. It does not spend enough 
time grappling with the very real and 
yet unsolved problems presented to the 
lawyer in the areas of zoning, nuisance 
The 


ment given subdivision controls and 


and restrictive covenants. treat- 
private land use measures has suffered 
from a lack of emphasis. In short, the 
book is more effective as a law teach- 
ing tool than either of its two other 
avowed purposes. 

This is not to say that Professor 
Haar’s book is not helpful to the prac- 
ticing lawyer. There is much in it that 
will help place the problem of a zoning 
appeal within the general framework 
of community control over land use, 
but there is little that will help in that 
specific appeal. The mere fact that this 
book has been published is an encour- 
aging sign since it will undoubtedly be 
the precedent for the general teaching 
of land use law in the nation’s law 
schools. 

This book demonstrates once again 
what the law of property has demon- 
strated over the centuries—that ancient 
legal tools can acquire a new vitality 
in a contemporary setting. The law of 
property has proved a flexible and 
supple instrument in accommodating 
new interests and wants. Moreover, 
land use law is probably the most 
planned sector of the American econ- 
omy. The land use area presents a 
of the 


freedom and planning. Here, in terms 


microcosm broader issues of 
of police power versus eminent do- 
main, the classic debate on individual 
freedom and governmental authority 
is being argued and decided in the 


context of modern urban living. 
FRANK M. Covey, Jr. 


Chicago, Illinois 
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Cirmnat LAW. By Rollin M. 
Perkins. Brooklyn: The Foundation 
Press, Inc. 1957. $10.00. pages xxviii, 
999. 


Cases AND MATERIALS ON 
CRIMINAL LAW AND PROCEDURE. 
Second Edition. By Rollin M. Perkins. 
Brooklyn: The Foundation Press, Inc. 
1959, Pages xxxvii, 1017. 

The first of the two listed books is 
a streamlined presentation of the Anglo- 
American principles of the substantive 
part of criminal law. The approach is 
analytical as well as historical and 
critical. And the discussion, on a high 
scholarly level, possesses one of the 
greatest virtues which writing of this 
kind may have: it is not only informa- 
tive, but thought-provoking. The book 
is therefore bound to be both interest- 
ing and useful to those who are en- 
gaged in the practice of criminal law, 
especially valuable 


since it contains 


clues for the handling of borderline 
problems. 

At the time the book was prepared, 
there was not yet the opportunity to 
consider the important changes which 
the Homicide Act of 1957! has brought 
about in the criminal law of England. 
It outlawed the felony-murder doctrine, 
introduced the doctrine of diminished 
responsibility, modified the scope of 
provocation to homicide so as to in- 
clude also provocation by words, and 
introduced in England something simi- 
lar to our degrees of murder, namely a 
division of murder into a capital and 
non-capital crime. It left, however, the 
McNaghten Rules intact, so that in 
England the so-called right and wrong 
test continues to be the exclusive cri- 
terion for the determination of mental 
capacity to commit a crime. Neither 
of the alternative proposals of the 
Royal Commission for Capital Punish- 
ment, to either supplement the Mc- 
Naghten Rules by the irresistible im- 
pulse test or to abolish the McNaghten 
Rules and to adopt instead the so-called 
Durham or “product” test,? has been 
followed by the makers of the Homi- 
cide Act. The law in this respect has 
therefore remained as unsatisfactory as 
it is in the majority of the American 
jurisdictions. 
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Among the many thoughtful com. 
ments in Professor Perkins’ book is his 
statement of the reason why he consid. 
ers making an attempted suicide a 
criminal offense as unsound law. While 
the Homicide Act did not change this 
part of the common law, it modified 
the English law on homicide pursuant 
to a suicide pact by reducing the classi. 
fication from murder to manslaughter, 
leaving, however, the thorny problem 
of mercy killing as it stood before. 


Not so important for advanced read-} 


ers as Perkins’ Criminal Law is his 
Cases and Materials. It is, however, a 
very good specimen of the usual type 
of a book destined for those to be initi- 
ated, by way of the case method, in the 
knowledge of criminal law, and, as 
compared with its predecessors, has of 
course the advantage of presenting a 
greater amount of recent material. 


MAXIMILIAN KOESSLER 


San Francisco, California 


Lawvers OF LOS ANGELES. By 


W.W. Robinson. Los Angeles, Califor- 


nia: Los Angeles Bar Association: 
Printed by the Ward Ritchie Press. 
1959, $7.50. Pages 370. 

This book was written over a three} 
year period under the supervision of 
a committee of the Los Angeles Bar 
Association. Its author, connected with 
one of the title companies of Los An- 
geles for many years, is a recognized 
historian, particularly of early South- 
ern California. In addition to many 
pamphlets and articles, he has written 
a number of books dealing with vari- 
ous aspects of the Southern California 
story, the best known of which is prob- 
ably Land in California. 

The primary purpose of the book is 
to present a history of the legal pro: 
fession in the Los Angeles area from 
the start of American occupation to the 
present time, with particular emphasis 
on the history of the Los Angeles Ba 
Association: its formation in 1878, its 
lapses into states of suspended anima: 
tion, reorganizations in 1888 and 189 
and steady growth from the beginning 
of the century into the vigorous and 
effective organization it is today. bu 





1. Homicide Act, 1957, 5 and 6 Eliz. 2, Ch. ll 
2. Royal Commission on Capital Punishment 
1949-1953, Report, Cmd. 8932, pages 116, 276. 
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he book does far more than this. It 
els the colorful, often exciting, story 
{the development of the area from 
he pre-American period when Los 
\ngeles was a pueblo and a single 
eade was the official who settled all 
lisputes (not solved by direct action 
{the parties themselves) to the pres- 
nt time when, as the author says, “The 
ea can claim, boastfully or sadly, 
ore than six and a half million peo- 


vie”. with over a hundred departments 
»{ the Superior Court alone. Into this 
background the activities of judges and 
awvers are skilfully interwoven. 

Here will be found a vivid description 
of what the author calls the “bawdy 
(1850’s, 1860’s, 1870's). 


[his was a period when (at least at the 


det ades”’ 


utset) a pistol was apparently as nec- 
essary a part of a lawyer’s courtroom 
equipment as a brief case: when vice, 
sambling and corruption prevailed; 
when lynch law too often supplanted 
ihe orderly process of justice despite 
the efforts of the Bench and Bar. Then 
ollows an account of the events of the 
is and 90's: including the disputes 
ver land titles derived from Mexican 
srants, the great real estate boom of 
he 80's the 


fight for the harbor at San Pedro, and 


and its later deflation, 








the discovery of oil. 

The Southern Pacific Railroad enters 
the story in two aspects. Early in the 
period was the struggle, brought to a 
successful conclusion in 1876, to induce 
the railroad to bring its line into the 
little city of Los Angeles. Then in the 
late 90’s began the fight, not completed 
until a good many years later, to break 
the control that the railroad had ac- 
quired over the political life, not only 
of the city but of the entire state. 


The lawyers and judges who played 


leading roles in all of these events 
come alive in the unfolding of the 
story. 

The twentieth century was by no 


means lacking in sensational events. 
There was the torrid campaign to rid 
the city of the segregated “red light” 
district. In the book also will be found 
a full account of the McNamara case 
the of the 


Times Building and the subsequent trial 


relating to dynamiting 
of Clarence Darrow on a charge of 
bribery. Another chapter deals with the 
the 1920's 


1930’s, several lurid murder cases of 


business scandals of and 
the period, and the fantastic story of 
the disappearance of Evangelist Aimee 
Semple McPherson. 


Less dramatic no doubt than these 


York, to 35 Grove Street. New 
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and many other episodes narrated in 
the book, but of more lasting impor- 
tance to the Bar and the public gen- 
erally, is the record here set out of 
solid accomplishment by the lawyers of 
Los Angeles and their Bar Association 
in protecting and raising the standards 
of their profession, improving legal 
education, providing adequate courts 
and striving constantly to make more 
efficient the administration of justice. 
In addition there is a chapter on the 
part lawyers have played in participat- 
ing in the civic activities of the com- 
munity beyond those strictly related to 
their practice and profession. 

An appendix lists the names and 
terms of office of all judges, state and 
federal, who have served in Los An- 
geles County in addition to the Judges 
of the United States Court of Appeals 
for the Ninth Circuit and the Supreme 
Court of California. 

In the opinion of this reviewer, the 
book should be required reading for 
every lawyer in Los Angeles County. 
But it is also of sufficient general appeal 
to justify its acquisition by anyone in- 
terested in the legal profession or the 
history of the region. 

Harovp A. BLack 


Los Angeles, California 


Committee on Law Lists 


On February 20, 1960, the Standing Committee on Law 
Lists issued a Certificate of Compliance to The Attorneys’ 
Register Publishing Company, Inc., Munsey Building, 
Baltimore 2, Maryland, publishers of The Attorneys’ Regi- 
ster, for their 1960 edition. 

Russell Law Lists, publishers of Russert Law List, 
has moved its offices from 10 East 40th Street, New York 
16, New 
necticut. The effective date was January 29, 1960. 


Canaan, Con- 
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Review of Recent 
Supreme Court Decisions 


Appeals... 
late filing 

United States v. Robinson, 361 U.S. 
282, 80 S. Ct. 282, 4 L. ed. 2d 259, 
28 Law Week 4047. (No. 16, decided 
January 11, 1960.) On writ of certi- 
orari to the United States Court of 
Appeals for the District of Columbia 
Circuit. Reversed. 

The sole question here was whether 
the filing of a notice of appeal in a 
criminal case after the expiration of 
the time prescribed in Rule 37(a) (2) 
confers jurisdiction of the appeal upon 
the Court of Appeals if the District 
Court, under Rule 45(b), has found 
that the late filing of the notice of ap- 
peal was the result of excusable delay. 
The Court held that the notice of appeal 
was untimely. 

Respondents were convicted of man- 
slaughter by the District Court for the 
District of Columbia. Because of a mis- 
understanding between them and their 
counsel, notices of appeal were filed 
late. The District Court held that the 
delay was “due to excusable neglect” 
and the Court of Appeals held that this 
was suflicient. 

The Supreme Court reversed, speak- 
ing through Mr. Justice WHITTAKER. 
The that 45(b) 
specifically states that “the court may 


Court said Section 
not enlarge...the period for taking 
an appeal. We think that to recognize 
a late notice of appeal is actually to 
‘enlarge’ the period for taking an ap- 
peal.” The Court went on: “If the de- 
layed filing of a notice of appeal— 
found to have resulted from ‘excusable 
neglect’—is sufficient to confer juris- 
diction, it would consistently follow 
that a District Court may, upon a like 
finding, permit delayed filing of a 
trial...or a motion 


motion for new 


in arrest of judgment...and the re- 
duction of sentence . . . This is not only 
contrary to the language of those 
Rules, but also contrary to the deci- 


sions of this Court.” 





Reviews in this issue by Rowland Young. 
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The Court discussed the legislative 
history of the Rule and found that it 
supported this view. 

Mr. Justice BLack and Mr. Justice 
Douc.Las noted their dissent, saying 
that they shared the view of Judge 
Bazelon in the Court of Appeals that 
“an extension of time, granted after 
the 10-day period for an appeal has 
passed, is not an ‘enlargement’ of the 
time in the narrow sense in which Rule 
45(b) uses the word.” 

The case was argued by Beatrice 
Rosenberg for the United States and 
by I. William Stempil for respondents. 


Constitutional law... 
coerced confession 

Blackburn vy. Alabama, 361 U. S. 
199, 80 S. Ct. 274, 4 L. ed. 2d 242, 
28 Law Week 4053. (No. 50, decided 
January 11, 1960.) On writ of certi- 
orari to the Court of Appeals of Ala- 
bama. Reversed. 

The petitioner was convicted of rob- 
bery and sentenced to twenty years’ 
imprisonment by an Alabama court. 
He appealed to the state’s Court of 
Appeals, one ground being that a con- 
fession admitted at the trial had been 
coerced. The Court of Appeals affirmed. 

The Supreme Court reversed, speak- 
ing through the Cuter Justice. The 
Court canvassed the record, noting that 
the petitioner had a long record of 
mental illness and had spent four years 
in the State Hospital for the Insane 
prior to standing trial. The confession, 
which was the most damaging evidence 
against him at his trial, had been made 
after eight or nine hours questioning, 
which took place in a very small room 
which was crowded with police. The 
Court said that the testimony of one of 
the three members of the lunacy board, 
relied upon by the respondent to show 
that there was a question of fact about 
the sanity of the petitioner, was so in- 
ternally inconsistent that it raised no 
genuine issue of fact. 


“The evidence indisputably estab- 


American Bar Association Journal 


George Rossman 


EDITOR-in-CHARGE 





lishes the strongest probability that 
Blackburn was insane and incompetent 
at the time he allegedly confessed”, the 
Court declared, and the use of the con. 
fession “transgressed the imperatives 
of fundamental justice which find their 
expression in the Due Process Clause of 
the Fourteenth Amendment.” 

Mr. Justice CLARK noted that he con. 
curred in the result. 

The case was argued by Truman 
Hobbs for petitioner and by Paul T. 
Gish, Jr., for respondent. 


Constitutional law... 
freedom of assembly 
Bates v. Little Rock, 361 U.S. 516, 
80S. Ct. 412, 4 L. ed. 2d 480, 28 Law 
Week 4101. (No. 41, decided February 
23, 1960.) On writ of certiorari to the 
Supreme Court of Arkansas. Reversed. 
This decision held that a local chap- 
ter of the National Association for the 
Advancement of Colored People could 
not be required to furnish a list of its 
members to municipal authorities. The 
Court held that, 
stances, the requirement was an in- 


under the circum. 


fringement upon the freedom of assem- 
bly of N.A.A.C.P. members and vio- 


lated the due process clause of the 
Fourteenth Amendment. 

The petitioners were officers of local 
chapters of the N.A.A.C.P. who refused 
to give a list of the members of the 
local chapters as required by municipal 
license tax ordinances. The ordinances 
were enacted under a state statute 
authorizing municipalities to levy a 
license tax on any person or firm en- 
gaged in any “trade, business, profes- 
sion, vocation or calling” within their 
corporate limits. The two municipalities 
here imposed license taxes on a variety 
of businesses, but charitable corpora- 
tions were exempt. The ordinances re- 
cited that a number of organizations 
claiming to be charitable were mere 
subterfuges for businesses being oper: 
ated for profit. When the petitioners 
refused to submit the required list of 


members, they were tried, convicted 
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and fined for violation of the ordi- 


nan es. The State Supreme Court af- 
frn ed, holding that there was no in- 
yvasion of constitutional liberties but a 
“mere incident to a permissible legal 
rest is 

The Supreme Court reversed, speak- 
ing through Mr. Justice Srewart. The 
Court said that the uncontroverted evi- 
dence that public identification of the 
menibers of the organization had been 
followed by harassment and threats of 
bodily harm showed that there was a 
significant interference with the free- 
dom of association of the members. 
While in part this was the result of 
private attitudes and pressures, the 
Court said, the repressive effect “was 
brought to bear only after the exercise 
of governmental power had threatened 
to force disclosure of the members’ 
names”. The Court said that there was 
no correlation between the power of 
municipalities to impose occupation 
license taxes and the compulsory dis- 
closure and publication of the member- 
ship lists of the N.A.A.C.P. The re- 
spondents had not suggested that any 
of the activities of the petitioners would 
fall within any of the occupation classi- 
fications for which a license was re- 
quired, the Court pointed out. and there 
was no showing that the N.A.A.C.P. 
had ever had a tax claim asserted 
against it or that it had ever sought to 
claim the charitable exemption. 
Mr. Justice BLack, joined by Mr. 
Justice Douce as, wrote a short concur- 
ring opinion which expressed general 
agreement with the Court’s opinion. 
The case was argued by Robert L. 
arter for petitioners. and by Joseph 
. Kemp for respondent. 


Indictments... 

conviction of offense 

not charged 
Stirone v. United States, 361 U. S. 
212, 80 S. Ct. 270. 4 L. ed. 2d 252, 
28 Law Week 4050. (No. 35, decided 
January 11, 1960.) On writ of certi- 
brari_ to the United States Court of 
Appeals for the Third Circuit. Re- 
versed. 

The petitioner was convicted of un- 
awful interference with interstate com- 
merce in violation of the Hobbs Act. 
The indictment charged that he used 
his influential position with a union to 





obstruct interstate commerce and the 
movement of “materials and supplies” 
in interstate commerce. The “goods 
and materials” specified in the indict- 
ment were sand used for making ready- 
mixed concrete, but the trial judge 
charged the jury that, so far as the 
interstate aspects of the case were con- 
cerned, a finding of guilty could be 
based upon either the shipping of the 
sand or on the fact that the building 
under construction was a mill which 
would be used to manufacture steel 
that would be shipped in interstate 
commerce. The Court of Appeals af- 
firmed. 

The Supreme Court reversed, speak- 
ing through Mr. Justice BLack. The 
Court held that the petitioner had been 
convicted of an offense not charged in 
the indictment, and cited the rule in 
Ex parte Bain, 121 U.S. 1 (1887), to 
the effect that after an indictment has 
been returned, its terms can be broad- 
ened only by the grand jury itself. The 
effect of the trial judge’s instruction, 
the Court went on, was an amendment 
of the the 
Hobbs Act crime has two essential ele- 


indictment by court. A 
ments, said the Court, interference with 
interstate commerce and extortion, and 
il | 
follows that when only one particular 


both elements must be charged. 


kind of commerce is charged to have 
been burdened a conviction must rest 
on that charge and not another”, the 
Court held. 

The case was argued by Michael von 
Moschzisker 


Wayne G. Barrett for the respondent. 


for petitioner and by 


Labor law... 
Fair Labor Standards Act 
Arnold v. Ben Kanowsky, Inc., 361 
U. S. 388 4 L. ed. 2d 393, 80 S. Ct. 
453, 28 Week 4143. (No. 60, 
decided February 23, 1960.) On writ 
of certiorari to the United States Court 


of Appeals for the Fifth Circuit. Re- 


versed and remanded. 


Law 


This decision held that an interior 
decorating and custom furniture busi- 
ness in Dallas which manufactured 
cloth-impregnated phenol resin airplane 
parts as a sideline did not come under 
the retail-sales exemption of the Fair 
Labor Standards Act. 

The case began when one of the 


employees brought suit for payment of 


April, 1960 ° 
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overtime back wages which he claimed 
to be due him under Section 7 of the 
statute. The respondent contended that 
it was a retail business, exempt from 
the provisions of the act, in spite of 
the fact that 40 per cent of its annual 
gross income was from its sales of the 
airplane parts, amounting to 25 per 
cent of The District 
Court found that the firm was engaged 


its total sales. 
in the production of goods for com- 
merce within the meaning of the act 
and, upon admission that petitioner 
had not been paid at the overtime rates 
required by the act, entered judgment 
in his favor, The Court of Appeals 
reversed. 

Speaking for the Supreme Court, the 
CuieF Justice reversed. The Court 
pointed out that the 1949 amendments 
to the statute set up three criteria for 
the retail exemption: the exemption 
applies if more than 50 per cent of 
the establishment’s annual dollar vol- 
ume of sales is made within the state, 
if 75 per cent of its annual sales 
volume is not for resale, and if 75 per 
cent of its annual sales volume is recog- 
nized within the industry as _ retail 
sales. Here, the respondent’s fabrica- 
tion of phenol airplane parts accounted 
for more than 25 per cent of its annual 
sales volume, the Court pointed out, 
and there was no evidence to support 
the holding below that the respondent’s 
sales were recognized in the community 
as retail sales. The Court added that 
the lower court erred in holding that 
the sales of the airplane parts were not 
for resale, noting that the sales were 
“indisputably” made with the expecta- 
tion that the parts would be incor- 
porated in aircraft and that the aircraft 
would be sold. 

Mr. Justice WHITTAKER, dissenting, 
took the position that respondent's 
phenol airplane parts activities were 
separate from its interior decorating 
In this 
view, either the writ should have been 


and custom furniture business. 


dismissed as improvidently granted, or 
the case should have been remanded to 
the District Court for a determination 
whether respondent’s activities consti- 
tuted one enterprise or three. 

The case was argued by Bessie Mar- 
golin for the United States as amicus 
curiae, Arthur J. Riggs for petitioner 
and G. H. Kelsoe, Jr., for respondent. 
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Fourth Annual Meeting of The Fellows 


Held in Chicago in February 


Each year—since their establishment 
in August, 1955—The Fellows of the 
American Bar Foundation meet to re- 
view and discuss the research and li- 
brary activities of the Bar Foundation 
and to enjoy both educational and so- 
cial functions on their two-day pro- 
gram. The meeting this year was held 
ai the Edgewater Beach Hotel in Chi- 
cago on February 20 and 21, immedi- 
ately preceding the Midwinter Meeting 
of the American Bar Association House 
of Delegates. Charles S$. Rhyne, Chair- 


man of The Fellows, presided over the 


various meeting activities. Approxi- 
mately 400 Fellows and their wives 
attended. 


Seminars were conducted the after- 
noon of February 20 covering research 
subjects now under study by the Foun- 
dation. The Administration of Criminal 
Justice, Model Business Corporation 
Act and Rights of the Mentally Ill were 
the subjects given attention. E. Blythe 
Stason, Administrator of the Founda- 
tion, expressed much satisfaction with 
the results of this phase of the pro- 


staff 


received many valuable comments from 


gram: members of the research 
The Fellows, pointing up problems that 
confront the practitioner and the day- 
to-day methods of meeting them. 

As is the case each year, the social 
highlight of the meeting was the formal 
reception and banquet Saturday night. 
February 20. In addition to the guest 
speaker, the four annual Fellows’ 
awards were presented: two honorary 
memberships in the Fellows. an award 
for outstanding research in law and 
government and another for distinction 
through the practice of law for more 
than fifty years. 


422 


The “fifty year award” went to John 
Lord O'Brian who was admitted to the 
New York Bar in 1898 and continues 
to be active in the practice of law in 
Washington, D. C. The formal citation 
evidencing the award listed the many 
noteworthy accomplishments of Mr. 
O’Brian during his professional life. 
Some of these were his long service in 
and for the office of the United States 
Attorney General, other high govern- 
ment posts (particularly in his direc- 
tion of agencies created to further the 
war effort in both World Wars) and a 
long list of civic as well as professional 
contributions for which he has _ re- 
ceived numerous other awards. 

Erwin N. Griswold, Dean of Harvard 
University Law School, received the 
“research in law and government 
award”. His citation placed emphasis 
on his unusually strong devotion to 
legal education including his author- 
ship of works on such subjects as fed- 
eral taxation, conflict of laws, spend- 
thrift trusts and, more currently, the 
Fifth Amendment to the Constitution 
of the United States. Recognized also 
was Dean Griswold’s longstanding role 
as a consultant to several departments 
of the Federal Government on legal 
matters. 

One of the honorary memberships in 
The Fellows was awarded to the guest 
-Michel Goudet. 


M. Goudet is Director of Joint Legal 


speaker at the banquet 


Services of the European Community. 
In presenting the membership certifi- 
cate Chairman Rhyne paid tribute to 
M. Gaudet by calling attention to his 
gallant career in the French Army (he 
was wounded and taken prisoner in 
World War II) and his never ending 


American Bar Association Journal 





William T. Gossett 


Chairman, The Fellows of the 


American Bar Foundation 








struggle to maintain peace in Europe 
the 
The text of M. Gaudet’s address was a 


through European Community: 
description and explanation of how the 
European Community is striving to in- 
sure world peace. 

The other honorary membership went 
to Robert D. Murphy, recently retired 
Undersecretary of State, who accom; 
panied President Eisenhower on his 
eleven-nation good will trip through 
Europe and the Near East. Presenta: 
tion of the membership was made al 
the joint luncheon of Fellows and 
National Conference of Bar Presidents: 
Mr. 


Murphy was cited as a brilliant diplo- 


held on Sunday, February 21. 


mat who had a legal education ané 
background. His service during World 
War II was a major factor in hasten; 
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The Fellows of the American Bar Foundation 





Guests and presiding officer at the Banquet of The Fellows of the Amer- 


ican Bar Foundation: (left to right) Michel Gaudet, Director of Joint Legal 


Services of the European Community, guest speaker; Charles 5S. Rhyne, 


Chairman of The Fellows; Erwin N. Griswold, Dean of Harvard University 


Law School, who received the “research in law and government award” ; 


John Lord O'Brian, the recipient of the “fifty-year award”. 


ng victory. Following the presentation 
Mr. Murphy delivered an address to 
the approximately 450 persons in at- 
tendance. He related several interest- 
ig personal experiences during his 


forty odd years as a diplomat and dis- 


cussed generally the international prob- 


lems now confronting our state depart- 
nent, 
\t their 


Stason, who will retire as Dean at the 


business meeting Dean 


University of Michigan Law School this 
summer to become full-time Adminis- 
trator, outlined his thoughts and plans 
for the future of the Bar Foundation. 
He stated that the Foundation should 
develop into the major source of new 
ideas for the improvement of both sub- 
stantive and procedural law. Dean 
Stason is already laying the ground 
work for long-range plans to accom- 


plish this objective. According to the 


April, 1960 - 


Dean the research already undertaken 
has set the stage for the Bar Founda- 
tion’s becoming foremost in legal re- 
search in this country if not the world. 

The Fourth Annual Meeting of The 
Fellows was adjourned by the newly 
elected Chairman: William T. Gossett. 
Other officers elected for the coming 
year were: Cuthbert S. Baldwin, Vice 
Chairman, and Walter P. 


Jr., Secretary. 


Armstrong, 
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What’s New in the Law 


The current product of courts, 
departments and agencies 


Aeronautical Law... 
taking of land by flight 

The Supreme Court of Washington, 
with one judge dissenting, has held 
that the Port of Seattle, which operates 
the Seattle-Tacoma International Air- 
port, took adjoining land unconstitu- 
tionally by permitting low and frequent 
aircraft flights and must therefore pay, 
under the principles of eminent do- 
main, the diminution in market value 
of the land. 

The case centered on the claims of 
five owners of vacant and unoccupied 
land against whom the trial court had 
dismissed the suit on the defendant’s 
demurrer. In the case of other land- 
owners, whose property was not vacant, 
the trial court refused to sustain de- 
murrers, The appellants claimed that 
frequent, low flights over their land 
(sometimes as many as a hundred a 
day and at altitudes as low as one 
hundred feet) substantially diminished 
the value of their property and amount- 
ed to an unconstitutional taking of 
private property for public use with- 
out just compensation. The trial judge 
had ruled that there could be no such 
taking in the case of vacant and un- 
occupied land. 

The Supreme Court, reversing, stated 
from the landmark case, U. S. v. 
Causby, 328 U. S. 256, in which the 
United States Supreme Court upheld 
the theory of an unconstitutional tak- 
ing against the United States where 
low-flying airplanes effectively  de- 
stroyed a chicken farmer’s operation. 
Causby recognized that the airways are 
in the public domain, but made a reser- 
vation as to the “immediate reaches 
above the land”. Another factor present 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 


424 








in Causby was that Congress, through 
the Civil Aeronautics Act and regula- 
tions promulgated under it by the Civil 
Aeronautics Authority, had not desig- 
nated all airspace as navigable air- 
space. At that time the navigable air- 
space that Congress had placed in the 
public domain was “airspace above the 
minimum safe altitudes of flight pre- 
scribed by the Civil Aeronautics Au- 
thority”. 

This was the peg on which the Port 
of Seattle tried to hang its hat. It con- 
1956 in the 
Civil Air Regulations of the clause, 


tended that insertion in 


“except when necessary for take-off and 
landing, no person shall operate an air- 
craft below the following altitudes”, 
had the effect of declaring all airspace 
as navigable and in the public domain, 

Not so, the Washington Court an- 
swered, adding that even if it were so, 
it would be an unconstitutional regula- 
tion. “The Government simply cannot 
arbitrarily declare that all of the air- 
space over a person’s land is public 
domain and then, cavalierly, claim ab- 
solute immunity against property own- 
ers’ claims for any and all possible 
damages”, it declared. “Any prescribed 
safe minimum altitude of flight must 
be reasonable.” The Court noted that 
its interpretation was supported by the 
Federal Government's present policy of 


condemning and compensating for air 
easements over land adjoining federal 


air bases. 

The Court rejected the Port’s con- 
tention that it could not be liable for 
the taking because it operated no air- 
craft itself. The liability of the Port 
rested on its failure to provide ade- 
quate facilities, which necessitated low 
flying over adjacent property, the Court 
explained. 


(Ackerman v. Port of Seattle, Supreme 
Court of Washington, January 14, 1960, 
as amended February 1 and 10, 1960, 
Finley, J., 348 P. 2d 664.) 
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In another case decided the same day 
the Court held that the Port was not 
guilty of technical trespass in a case 
where it had been shown that the flights 
were occasional and were at altitudes 
of from 300 to 500 feet. In view of 
this, the Court concluded, the flights 
were in the public airspace under the 
Causby doctrine. 


(Cheskov v. Port of Seattle, Supreme 
Court of Washington, January 14, 1960, 
Rosellini, J., 348 P. 2d 673.) 


Constitutional Law... 
artificial contraceptives 


Although conceding that the issues 
were “presented more dramatically 


than they have ever been before”, the 
Supreme Court of Errors of Connecti- 
cut has refused to disturb the state’s 
statute against artificial birth control 
by carving an exception from it or find- 
ing it unconstitutional. Thus the statute 
has withstood its third challenge in 
the state’s highest court since 1940. 

The statute makes it a crime to “use 
any drug, medicinal article or instru- 
ment for the purpose of preventing con- 
ception”. Another section subjects any 
person who “assists, abets, counsels. 
causes, hires or commands another t 
commit” the offense to the same punish: 
ment as the principal. 

In 1940 the Connecticut Court held 
the statute allowed no room for a con- 
struction that would permit a physiciar 
to prescribe the use of contraceptive 
measures to a married patient whose 
general health and well-being, in the 
physician’s opinion, necessitate it. A 
case decided in 1942 raised the issu 
whether the statute forbade a physi- 
cian from prescribing the use of con- 
traceptives for married women in cases 
where pregnancies would endanger 
their lives or health. Again the Court 
held that it could not create such an 
exception and that the statute was con- 


stitutional. 
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|). the instant case actions for de- 
daritory judgments were brought by 
an -minent obstetrician and gynecol- 
ogis' and by three married couples who 
were his patients. The complaints de- 
veloped allegations, which were admit- 
ted by demurrers, that as to one couple 
another pregnancy would be exceed- 
ingly dangerous to the wife’s life, that 
as ty another the wife was emotionally 
disturbed because she had borne three 
abnormal children who had died with- 
in ten weeks of birth, and that as to 
the third blood groupings made it 
highly unlikely that a normal child 
could be procreated. The demurrers 
also conceded that the use of artificial 
contraceptives is, according to medical 
science, the best and safest preventive 
measure to avoid pregnancy. 

While admitting that the case raised 
impelling considerations, the Court ad- 
hered to its former position. To but- 
tress this, it pointed out that each ses- 
sion of the Connecticut legislature since 
1943 has refused to amend the statute 
to permit a physician to prescribe con- 
traceptives, and that two complete re- 
visions of the general statutes since 
ihe last case had left the law unchanged. 
“|C]Jourts cannot write legislation by 
decree”, the Court declared. “[T|his 
is particularly so when the legislature 
has refused to rewrite the existing 
legislation.” 

Turning to the arguments that the 
statute infringed the constitutional right 
of the patients to receive the benefit of 
the physician’s prescription for the use 
of contraceptives and the right of the 
physician to practice his profession free 
from unreasonable restraint, the Court 
answered by asserting that the exist- 
ence of the alternative course of ab- 
stinence from sexual intercourse took 
the sting from the constitutional argu- 
ments. The Court declared that it could 
not find the legislature’s course consti- 
tutionally unreasonable, although it 
might raise occasional hardship, as 
long as persons seeking artificial birth 
control methods could accomplish non- 


pregnancy by sexual abstinence. 


Buxton v. Ullman, Supreme Court of 
Errors of Connecticut, December 8, 1959, 
Baldwin, J., 156 A. 2d 508.) 








Criminal Law... 
corpus delicti 

A California court has affirmed a 
murder conviction in a case where the 
body of the victim was never found, 
there was no evidence of use of means 
of death on the missing person, and 
there was no confession. The District 
Court of Appeal for the Second District 
ruled that there was sufficient circum- 
stantial evidence to establish both the 
corpus delicti and the defendant’s guilt. 

The defendant was the husband of 
the murder 
Court’s 


victim, who, to use the 


words, “simply disappeared 
from her house, dropped out of sight, 


The 


prosecution presented a parade of wit- 


and has not been heard from’’. 


nesses who went into the victim’s past 
life and, to the satisfaction of the jury 
and the Court, effectively negated any 
conclusion but that the defendant killed 
her. Part of this story was the wife’s 
normal mental health, her happy cir- 
cumstances in life, the improbability 
that she disappeared voluntarily, the 
husband’s statements preparing friends 
for his wife’s disappearance, and the 
husband’s greedy post-disappearance 
actions with regard to the wife’s sizable 
estate. 

The defendant did not claim that the 
death of a missing person and the use 
of criminal means to accomplish death 
cannot be proved by circumstantial evi- 
dence, but he contended that in this 
case the proof was not sufficient to pre- 
clude every reasonable theory of in- 
nocence. With this the Court disagreed. 
It described the case as “without prece- 
dent in this country” but turned to two 
recent cases—one in New Zealand and 
one in England—where there were con- 
victions but no bodies, no evidence of 
use of means of death, and no confes- 
sions. The Court pointed out that these 
cases declared no new principles of law, 
but they showed the application of set- 
tled rules of circumstantial evidence to 
unprecedented facts. The Court said it 
considered the cases authoritative. 

“All that is required to prove death”, 
the Court remarked, “is circumstantial 


the 


minds of reasonable men of the exist- 


evidence sufficient to convince 
ence of the fact. The law employs the 
judgment of reasonable minds as the 


only means of arriving at the truth of 
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from the circumstances in 
If this 


infinite number of crimes involving the 


inference 
evidence. were not true, an 
element of a specific intent would go 
unpunished.” 

The Court then concluded that the 
jury's factual decisions had substantial 
support in the evidence and that the 
which led to the 
were reasonably drawn. Having so de- 


inferences verdict 
termined, the Court said, it was not its 
function “to determine whether the ulti- 
mate findings were established beyond 
a reasonable doubt. That lies within the 
exclusive jurisdiction of trial judges 
and juries.” 


(California v. Scott, California District 
Court of Appeal, Second District, De- 
cember 21. 1959, rehearing denied Janu- 
ary 7, 1960, Shinn, J., 1 Cal. Rptr. 600.) 


Criminal Law... 
reviews and stays 

A few days before Caryl Chessman 
received his latest and most dramatic 
reprieve from the California gas cham- 
ber, the Court of Appeals for the Ninth 
Circuit, speaking through Chief Judge 
Chambers, told the well-known convict 
that he had “just run out of points”. 
Judge Chambers denied a certificate of 
probable cause for review of the dis- 
trict court’s refusal to grant him habeas 
corpus and also denied a stay of the 
execution. The chief judge’s action was 
subsequently affirmed by a three-judge 
panel of the Court which refused to 
vacate his ruling. 

Judge Chambers reviewed the facts 
of two of the grimier counts on which 
Chessman was convicted and answered 
each of the several contentions raised. 
In turning down Chessman’s argument 
that confinement for eleven and one- 
half years awaiting death is cruel and 
unusual punishment, the Court said: 


i True, it would be hell for most 
people. But here is no ordinary man. 
In his appearances in court one sees an 
arrogant, truculent man . spewing 
vitriol on one person after another. We 
see an exhibitionist who never had be- 
fore such opportunities for exhibition 
. . . And, I think he has heckled his 
keepers long enough. 


“In sum,” Judge Chambers con- 
cluded, “Chessman is entitled to due 
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process. He has had it in full measure.” 


(Chessman vy. Dickson, United States 
Court of Appeals. Ninth Circuit, Febru- 
ary 8, 1960, Chambers, J.) 


Criminal Law... 
wire-tap evidence 

The Court of Appeals for the Second 
Circuit has enjoined the District Attor- 
ney of Bronx County and the Police 
Commissioner of New York City from 
using or disclosing wire-tapped evi- 
dence in a pending state criminal trial. 
In another case decided the same day 
the Court refused habeas corpus to a 
convicted defendant against whom New 
York had used wire-tapped evidence. 

One judge dissented from the issu- 
ance of the injunction against the state 
officials. He described the Court’s ac- 
tion as an “intolerable practice’, but 
the majority were persuaded by the 
argument that the New York officials, 
by proposing to use wire-tapped evi- 
dence obtained under a state court 
order issued pursuant to New York law 
but prohibited by the federal anti-tap- 
ping statute, were in effect proposing 
to commit a federal crime. “We do not 
think we lack power to prevent this”, 
the Court declared. “Surely the delicate 
balance between federal and state func- 
tions does not require the federal courts 
to sit idly by and countenance or ac- 
quiesce in persistent and repeated vio- 
lations of federal law.” 

The (47 U.S.C.A. 


$605) prohibits interception and dis- 


federal statute 
closure of a message without the send- 
er’s consent, and another section (47 
U.S.C.A. §501) provides for a term of 
not exceeding one year and a fine of 
not more than $10,000 for a violation. 
New York’s 


sanctions issuance of ex parte orders 


Constitution, however, 
authorizing wire-taps and this has been 
implemented by statute. In 1957 the 
United States Supreme Court con- 
demned the New York scheme in U. S. 
v. Benanti, 355 U.S. 96, but it did not 
overrule its 1952 decision in Schwartz 
v. Texas, 344 U.S. 199, that the federal 
act did not strike down state rules of 
evidence that permit admission of il- 
legally obtained evidence. 

In issuing its injunction the Court 
emphasized that if it did not act the 
only remedies left would be a criminal 
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prosecution against the officers who 
violated the federal law or perhaps a 
civil suit by the convicted defendant 
for damages. Both these are “hope- 
lessly inadequate’, the Court said. Also 
emphasized by the Court was the reli- 
ance of the New York officials on the 
state Constitution and statute after the 
Supreme Court has held them to be an 
invasion of a field pre-empted by 
Congress. 

The dissenting judge, pointing out 
that the majority of states permit ad- 
mission of illegally obtained evidence, 
declared: “Can it be that the essentials 
of ‘ordered liberty’ of decent and ra- 
tional process of law have been hidden 
from so many courts and judges and 
juristic authorities during so many 
years, and have now at last been re- 


vealed, and only to this Court?” 


(Pugash vy. Dollinger, United States 
Court of Appeals, Second Circuit, Febru- 
ary 11, 1960. Medina, J.) 


In deciding the habeas corpus case 
the Court felt that it was bound by 
Schwartz and that, although the wire- 
tap evidence was obtained in clear vio- 
lation of the federal statute, its receipt 
by the state court did not violate a fed- 
eral constitutional right. Judge Medina, 
who wrote the Court’s opinion in the 
injunction case, concurred reluctantly 
with a separate opinion. He said that 
there appeared little likelihood that the 
Schwartz rule would be changed, but 
he posed the proposition that receipt 
of the wire-tap evidence by the New 
York state court “may well constitute 
an invasion of the appellant’s constitu- 
tional right to due process under the 
Fourteenth Amendment” in view of the 
Supreme Court’s condemnation of the 
New York constitutional and statutory 
provisions. 


(U. S. ex rel. Graziano v. McMann, 
United States Court of Appeals, Second 
Circuit, February 11, 1960, Waterman, J.) 


Labor Law... 
bargainers 

The Court of Appeals for the Third 
Circuit has ruled that a union does not 
have to bargain with an employers’ 
association when the representative of 
the association is a former officer of 
the union. The Court expressed its con- 
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clusion by refusing to enforce a Na. 
tional Labor Relations Board unfair 


labor practices order against the union J 


The Board found the union’s refusal] 


to bargain an unfair labor practice” 


within $8(b) (3) of the Labor-Manage. 


ment Relations Act and a restraint orf 


coercion of an employer in the choice 
of a bargaining agent within $8(b) (1) 
(B) of the Act. The union’s refusal was 
in pursuance of a policy to refrain 
from bargaining or negotiating with 
employers’ representatives who had 
previously held union office. 
Reversing the Board’s position, the 
Court emphasized that the employers’ 
representative had held important union 
posts in the very area where some of 
the employers he later represented have 
plants. “The [employers’] association 
now employs Mickus to perform the 
same functions for it as he performed 
for the union previously”, the Court 
said. It also noted testimony indicating 
that the employers hired the former 
union official because he would know 
the union’s “strategy, thinking, work. 
ing and operations”. Putting all these 
factors together, the Court concluded 
that the employers’ association “dis- 
played an absence of fair dealing... 
in selecting and insisting on Mickus as 
its bargaining representative, and thus 
that its offer to bargain was not made 
in good faith.” 


(National Labor Relations Board \v. 
International Ladies’ Garment Workers 
Union, United States Court of Appeals, 
Third Circuit, January 5, 1960, Staley, J.) 


Tort Claims Act... 
falling trees 

Deciding a Federal Tort Claims Act 
case arising in Oregon, the Court of 
Appeals for the Ninth Circuit has held 
that the United States, as owner of the 
Willamette National Forest, is not li- 
able for an injury sustained by a 
motorist on whom a dead tree or snag 
fell while he was driving by the forest 
on an adjacent highway. 

The suit was based on the alleged 
negligence of the United States in fail- 
ing to make the necessary inspections 
and to fulfill its responsibility to travel- 
ers on the highway. The district judge 
without a jury ruled for the Govern- 
ment on the issue of liability, which 
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\ iile the district judge’s ruling left 
<ome confusion as to its basis, the 
Mint 
ol t 
frst. the Court agreed with the trial 
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Circuit found it correct on either 
e two theories posited. On the 


judge that, applying the standard of 


Oo 


sonable care, the Government could 


Tee 


hardy be liable in view of evidence 
that 


that Oregon had assumed responsibility 


the road was little-traveled and 
for the removal of trees that imperiled 
travel on the highway. Therefore, the 
Court reasoned, the United States did 
not act unreasonably by failing to in- 
spect and that a “reasonably prudent 
like 


have acted similarly”. 


person in circumstances would 
On the other hand, the Court con- 
if the of the 


were a rule of law that would be fol- 


tinued, basis decision 
lowed by Oregon courts, then it agreed 
again. Noting some lack of unanimity 
the 


thought that as a “matter of public 


in the decisions, Court said it 
policy an Oregon court would not im- 
pose upon the owners of the state’s im- 
nense commercial forest lands the bur- 
den of inspecting their property for 
natural conditions imperiling the safety 
of passersby on the public highway, at 
least where the area concerned is thinly 
populated 


and the highway lightly 


traveled.” 


(O’Brien v. U. S., United States Court 
of Appeals, Ninth Circuit, February 24, 
1960, Bone, J.) 


Unemployment... 
jail and “quits” 


Over the protest of three judges, the 





Supreme Court of Michigan has per- 
mitted an employee who was discharged 
after being in jail for thirty days for 
drunkenness to collect unemployment 
compensation benefits. 

One day, after being with the em- 
ployer for seven years, the employee 
took a half-day off to do some personal 
business “downtown”. There he met 
some friends, became intoxicated, was 
arrested, and ended up in a house of 
correction for thirty days. Three days 
after the incarceration the applicant’s 
wife notified the employer of her hus- 
band’s fate; the employer dropped him 
as “voluntary quit”. The contract be- 
tween the employer and the union, 
however, provided that in order not to 
be considered as a “voluntary quit” an 
employee had to give notice within 
four days. 

The applicable Michigan statute pro- 
vides that a person is disqualified from 
benefits if he “(1) left his work volun- 
tarily without good cause attributable 
to the employer or employing unit, or 
(2) has been discharged for miscon- 
duct connected with his work or for 
intoxication while at work”. 

The Court, feeling itself bound by a 
former opinion dealing with an em- 
ployee’s absence caused by being jailed, 
held that the worker was eligible for 
unemployment benefits. It reasoned 
that the employee did not wish to be 
in jail and that therefore he did not 
leave his work “voluntarily”. Quoting 
from the prior case, the Court declared 
the applicant “was present at a place 
where he did not wish to be, jail, and, 
perforce, absent from the place where 
he did wish to be, his place of work”. 

Pointing out that the disqualification- 
for-drunkenness portion of the statute 
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dealt with “intoxication while at work”, 
which was not the fact in this case, the 
Court concluded that the statute did 
not make provision for disqualification 
under the circumstances of this case. 

The dissenters emphasized that the 
employee voluntarily became drunk 
and that accordingly his removal from 
employment was the result of his volun- 
tary conduct. This factual and causal 
chain, they contended, brought his con- 
duct within the disqualification section 
of the statute. 


(Sullivan v. Appeal Board, Michigan 
Employment Security Commission, Su- 
preme Court of Michigan, January 4, 


1960, Kavanagh, J., 100 N.W. 2d 713.) 


What’s Happened Since... 
# On February 23, 1960, the Supreme 
Court of the United States: 

REVERSED unanimously the ruling of 
the Supreme Court of Arkansas in 
Bates v. City of Little Rock, 319 S.W. 
2d 37 (45 A.B.A.J. 383; April, 1959), 
upholding the validity of a municipal 
ordinance under which the city sought 
to compel the National Association for 
the Advancement of Colored People to 
furnish city officials its membership 
rosters. The United States Supreme 
Court, in an opinion by Justice Stewart, 
held that the compulsory disclosure of 
membership lists “would work a sig- 
nificant interference with the freedom 
of N.A.A.C.P. 
bers. The Court also ruled that the city 
failed to 
connection between the disclosure and 


of association” mem- 


had show any reasonable 
the city’s determination of whether the 
organization is exempt from the mu- 
nicipal license tax. This was the ground 


on which the lists were sought. 
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Activities of Sections 











SECTION OF 
MUNICIPAL LAW 


Plans for the annual meeting of the 
Municipal Law Section are taking 
shape. The Section will meet at the 
Sheraton-Carlton Hotel commencing on 
Sunday, August 28. The host commit- 
tee has arranged topics of special in- 
terest to attorneys representing cities 
and villages and it is anticipated there 
will be a large attendance. 

The opening session on Sunday will 
be taken up partly by presentation and 
discussion of committee reports. How- 
ever, as a special topic, Dean Jefferson 
Fordham of the University of Pennsyl- 
School and editor of the 


Municipal Law Service Letter, will pre- 


vania Law 
sent a “Review of Developments in the 
Field of Local Government Law”. This 
will be an unusual opportunity for 
municipal attorneys to bring themselves 
up to date in respect to developments 
in the municipal field. 

The Monday afternoon program will 
feature a discussion of “Growing Pains 
Robert G. Dixon 


of George Washington University will 


of Smaller Cities”. 


discuss annexation and incorporation 
problems. David Berger, Philadelphia 
City Solicitor, will discuss transporta- 


tion problems and solutions. Tom 
Davis. of Willmar, Minnesota. chair- 
man of the Committee on Smaller 


Cities. will lead a discussion on water 
and sewer services. 

The Tuesday morning meeting will 
consider problems of urban renewal. 
Members of the panel include Norman 
P. Mason, Administrator. Housing and 
Theodore i 
Re- 
development Authority of Pittsburgh: 
John N. Mitchell. of New York City, 
and B. F. Fitzpatrick, of Washington, 
formerly General Counsel of Housing 


Home Finance Agency: 


Hazlett. Jr.. Council for Urban 


and Home Financing Agency. 

On Tuesday afternoon the discussion 
will be concerned with planning and 
zoning. The Section will have three 


speakers of international reputation in- 
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cluding Desmond Heap, London City 
Solicitor, and James Cornish, Chair- 
man of the Canadian Municipal Law 
Section. 


SECTION OF 
INSURANCE, NEGLIGENCE 
AND COMPENSATION LAW 

The regular Midwinter Meeting of 
the Section’s Council took place on 
February 20-21 at the Edgewater Beach 
Hotel in Chicago with Chairman John 
J. Wicker. Jr.. of Richmond, Virginia, 
presiding. 

Program arrangements for the 1960 
Annual Meeting at Hotel Shoreham 
in Washington are nearly completed. 
Every indication points to a record at- 
tendance with the presentation of a 
program which will be of great interest 
to the Section’s members and British 
guests. Details of this program will 
be announced in a later issue of the 
JOURNAL, 

Chairman Wicker has advised Sec- 
tion members planning to attend the 
Annual Meeting to make their reserva- 
tions through Association Headquar- 
ters at once. 

Acting in accordance with the Sec- 
tion’s By-Laws, the following persons 
nominated for ofh- 
and the 
James B. Chairman-Elect ; 
J. Roth Crabbe. Vice Chairman: Lowell 
D. Snorf. Jr., Secretary; John M. 
Aherne and William L. Shumate for 
Council terms ending 1964: George E. 


were unanimously 


cers members of Council: 


Donovan. 


Beechwood for Section Delegate to the 


House of Delegates. 


SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 
Arrangements for the Section’s re- 
ception and dinner dance to be held at 
the Shoreham Hotel during the period 
of the Annual Meeting in Washington. 
p. G. 


members of the American Bar Associ- 


presage a brilliant event. All 


ation and their wives are invited to 
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a% 


attend this notable occasion which 
British lawyers and their wives, who 
are Association guests, will augment, 
Tickets will be available shortly at the 
American Bar Center for advance pur. 
chase. 

Returns in the current campaign of 
the Section’s Membership Committee 
under the Chairmanship of E. Nobles 
Lowe indicate that total Section mem. 
bership will soon exceed 11,000 and 
that lawyers consider The Business 
Lawyer, published quarterly by the 
Section and distributed free of charge 
to its members, a valuable resource in 
their practice. By joining the Section 
in April new members will receive for 
their dues five issues of this practical 
guide to new developments in the field 
of business law. 

The Section’s Committee on Savings 
and Loan Associations has successfully 
launched a Chicago Chapter of the 
Committee, composed of savings and 
loan association lawyers largely in the 
metropolitan Chicago area, but also of 
lawyers and company counsel in Cham- 
paign, Bloomington, Waukegan and 
Rockford, Illinois, in Milwaukee, Wis- 
consin, and in Gary, Indiana. Officers 
are Vincent P. Cavanaugh, President: 
Theodore F. Lownick, Vice President: 
William M. James, Jr., Secretary: and 
Jean G. Harth, Treasurer. Providing a 
the 


problems in savings and loan law, re- 


forum for discussion of mutual 
cent meetings were addressed by Lewis 
G. Groebe, of Chicago, Illinois, on the 
subject of “Proxy Fights and the Case 
of People v. Citizens Federal” and by 
Daniel Wentworth, also of Chicago, on 
the subject of “Federal Lien Problems 
of a Mortgage Lender”. 


SECTION OF 
ADMINISTRATIVE LAW 


The Section of Administrative Law 
Council. under chairmanship of Ear! 
W. Kintner, held a busy two-day meet- 
ing in Chicago on February 21-22 to 
hear reports and proposals from com- 
mittee chairmen. 

Also. the Council met with Clarence 
Ross. Chairman, and Willard Gatchell 
of the Section of Public Utility Law t 
consider that Section’s request for bet- 
ter liaison between the two Sections on 
matters of common concern. A Section 
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\dministrative Law special commit- 


tee composed of Whitney R. Harris, 
Jol B. Gage and Harold L. Russell, 
Ch.uirman, explored areas of concern 
wits representatives of the Section of 
Pullic Utility Law. Then the Council 
f ‘he Section of Administrative Law 
pproved arrangements for better liai- 
son with the Section of Publie Utility 
Law. and other Sections having com- 
non problems, on a reciprocal basis. 

\. Alvis Layne, Jr., Chairman of 
the Section’s Federal Register Commit- 
tee. with assistance of Council member 
J. Earl Cox, presented an important 
interim report detailing results of an 
ambitious study and survey of that 
committee, looking to improvement of 
the Federal Register and the Code of 
Federal Regulations. Incorporated in 
the report were views of 572 lawyers 
who had responded to 2,093 question- 
naires mailed out by the committee. 
David C, of the 


Federal Register, briefed the Council 


Eberhart, Director 
on various substantial improvements 
already made in the Federal Register 
as a result of the committee’s study and 
indicated a willingness of his agency to 
consider such further improvements as 
might be needed. 

(nother interim report was made by 
Jesse E. Baskette, Chairman of the Sec- 


tion’s Hearing Examiners Committee. 


Mr. Baskette described the many activi- 
ties of that committee this year in pre- 
serving gains of the Administrative 
Procedure Act with regard to Federal 
Hearing Examiners, and in implement- 
ing before the Congress and the federal 
agencies official positions of the Amer- 
Bar 


ican Association on hearing ex- 


aminer problems. 


SECTION OF 
ANTITRUST LAW 

The Eighth Annual Spring Meeting 
of the Section of Antitrust Law will be 
held at the Statler Hotel in Washing- 
ton, D. C., on April 7 and 8. An in- 
teresting program has been planned 
for members of the Section attending 
the meeting. 

Committees of the Section will meet 
on April 7 commencing at 9:30 A.M. 
The Council of the Section, together 
with the Chairmen of all Committees 
and Subcommittees is to meet at 12:30 
for a luncheon and afternoon meeting. 
The spring cocktail party and dinner 
are to be held during the evening of 
April 7 with Whitney North Seymour, 
of the Bar 


Association, acting as toastmaster. 


President-Elect American 
An all-day symposium on “Small 
Business and the Antitrust Laws” will 


be held on April 8. Among the distin- 


April, 1960 ° 


Activities of Section: 


guished speakers at the morning ses- 
sion and their topics are: Professor 
Milton Handler, “The Brandeis Con- 
ception of the Relationship of Small 
Business to Antitrust”; Professor Mor- 
ris A. Adelman. “Small Business—a 
Matter of Definition’: Abe 
“The Grievances of Small Businessmen 
—A Bill of Particulars”; Earl W. Kint- 


ner, Chairman of the Federal 


Fortas, 


Trade 
Commission, “Governmental Measures 
Apart from Antitrust for the Further- 
ance of Small Business”; and Robert 
A. Bicks, Acting Assistant Attorney 
Antitrust Division, “The En- 


forcement Policies of the Department 


General, 


of Justice and the Small Businessman”. 

The afternoon session of the sym- 
posium will be devoted to “An Ap- 
praisal of the Impact of Antitrust upon 
Small Kittelle 
will speak on “Trade Associations and 
Small Seymour D. Lewis, 
“Orderly Marketing and the Small 
Businessman”; Ephraim Jacobs, “Mer- 
the Small 


Austin, “Price 


Business”. Sumner S. 


Jusiness’’: 


and Businessman” ; 


gers 
Cyrus Discrimination 
and the Small Businessman” and Lee 
Loevinger, “Treble Damage Litigation 
and the Small Businessman”. 

The symposium has been arranged 
by Professor Milton Handler. Jerrold 
G. Van Cise. Chairman of the Section, 


will preside. 
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BAR ACTIVITIES 








Russell J. 
O'Malley 


Russell J. O'Malley, of Scranton, is 
the new President of the Pennsylvania 
Bar Association, succeeding F. Brew- 
ster Wickersham, of Harrisburg. The 
Association’s sixty-fourth Annual Meet- 
ing was held February 1-4, in Pitts- 
burgh. 

Thomas W. Pomeroy, Jr., of Pitts- 
burgh, was elected Vice President. 
Other officers of the Association were 
re-elected. They are A. Carson Simp- 
son, of Philadelphia, Secretary; Fred- 
erick H. Bolton, of Harrisburg, Assist- 
ant Secretary; and Mrs. Barbara Lutz, 
of Harrisburg, Executive Secretary. 

Other highlights of the Annual Meet- 
ing were: 

Establishment of a statewide Clients’ 
Security Fund to be built up at the rate 
of $10,000 a year. 

Inauguration of an integrated pro- 
gram of Continuing Legal Education, 
and a decision to underwrite the new 
program to the extent of $10.000. 

Addresses by United States Supreme 
Court Justice William J. Brennan, Jr.; 
Gwilym A. Price, of Pittsburgh, Chair- 
man of the Board of the Westinghouse 
Electric Corporation: and Raymond 
Burr, TV’s “Perry Mason”. 
the 
State Senator Thomas A. Ehrgood. of 


Announcement of selection of 
Lebanon, to receive the Pennsylvania 
Bar Association’s 1960 Distinguished 
Service Award for his authorship of 
the act of the 1959 Legislature pro- 
viding for “split” verdicts in murder 
trials. 
Presentation of the Pennsylvania 
Bar Association’s 1959 Statewide Court 
House Tour Essay Contest Awards: 
$250 to Miss Cynthia Kreider, repre- 


senting Manheim Township High 


430 





School, Lancaster County; and $100 


to her teacher, Paul L. Wenrich. 

A change in the By-Laws affecting 
nominating procedure, retaining the 
present Nominating Committee, consist- 
ing of Past Presidents of the Associ- 
ation, but making provision for addi- 
tional nominations by the membership 
if desired. 

The meeting—the largest in the his- 
tory of the Association, with a total 
of 596 paid registrations—was formally 
opened Tuesday morning with a wel- 
coming address by Pittsburgh Mayor 
Joseph M. Barr. 

The highlight of the opening Assem- 
bly was the President's Address in 
which Retiring President Wickersham 
reported on completion of the admin- 
istrative reorganization approved by 
the membership a year ago, creating 
Board of 


Governors as a substitute for the pre- 


a streamlined 16-member 
vious, unwieldy, 77-member Executive 
Committee. 

Mr. Wickersham described the opera- 
tion of the bar association under its 
Board of Governors as comparable to 
that of a modern business corporation 
with its Board of Directors, and pre- 
dicted that the reorganization would 
prove to be a “memorable milestone” 
But he 


tempered his enthusiastic report of the 


in the Association’s history. 


Board’s accomplishments with the re- 
minder that “The real success of the 
\ssociation in the years to come will 
be measured not in terms of how much 
business its Board of Governors trans- 
act nor how efficiently it transacts it, 
but rather by the extent to which the 
lawyers of the state individually and 
collectively meet the challenge of their 
responsibility to their profession and 
to the public.” 

The By-Laws change having to do 
with nominating procedure was ap- 
proved by a 59-to-27 vote. The amend- 
ment provides that the Nominating 
Committee shall announce the names 


of its nominees at the summer meeting 
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of the Association, approximately six 
months in advance of the Annual Meet. 
ing at which the election will be heid, 

Subsequent thereto, additional nom. 
inations may be made by the member. 
ship by petition, providing that such 
petitions be filed at least seventy days 
prior to the election and providing for 
a minimum of 100 signers. 

The recommendation for the estab- 
lishment of a clients’ security fund was 
Desmond J. McTighe, of 
Norristown, Chairman of the Clients’ 
Security Fund Committee. The action 


made by 


of the Assembly was unanimous. Pre- 
viously the proposal had been given 
unanimous approval by the Associa. 
tion’s Board of Governors. 


Mr. McTighe told the Assembly that 
he believes clients’ security funds are 
the Bar’s best public relations asset. 
He noted that the Philadelphia Bar 
Association and the Montgomery Coun- 
ty Bar Association have already estab- 
lished local funds and a number of 
other bar associations have the estab- 
lishment of such funds under study. 


On May 11 and 12, the Bar Associ- 
ation of the Seventh Circuit will hold 
its annual meeting in connection with 
the Judicial Conference of the Seventh 
Federal Circuit at the Knickerbocker 
Hotel in Chicago. The two-day joint 
conference of lawyers and federal 
judges from Illinois, Indiana and Wis- 
consin, presided over by Chief Judge 
John S. Hastings of the United States 
Court of Appeals, permits discussion 
and interchange of ideas and recom- 
mendations regarding practice and pro- 
cedure in the federal courts. 

The luncheon meeting and the ban- 
quet, held the first day of the confer- 
ence, are being planned by Thomas R. 
Mulroy, of Chicago. The business ses- 
sions will be supervised by a commit: 
tee of district court judges appointed 
by Judge Hastings, whose members 
this year are Judges Julius H. Miner, 
Illinois, Luther M. Swygert, Indiana, 
and Robert E. Rehan, Wisconsin. The 
Rules and Practice Committee of the 
Association under the chairmanship of 


Edward H. Hickey, of Chicago, and 
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M.rvin E. Klitener, of Milwaukee, have 


worked with the judicial committee and 
Julge Hastirgs in formulating the 


program, 
‘lans for the first day of the confer- 
e include a panel discussion on the 


advption of local Rules 20 and 21 by 
the District Court for the Northern 
Di-trict of Illinois. These rules provide 


f 
mony and for the separation of issues 


the use of impartial medical testi- 


for trial. A panel of practicing lawyers, 
with Judge Swygert as moderator, will 
discuss the application of and practice 
under these rules. The Supreme Court 
of the United States has recently de- 
nied a writ of certiorari from a refusal 
of the Court of Appeals to issue a writ 
of mandamus to a district court which 
applied Rule 21 in a personal injury 
action, 


oo —___———— 


Chauncey Belknap, of New York 
City, has been elected President of the 
\ew York State Bar Association, suc- 
ceeding C. Addison Keeler, of Bing- 
hamton. Election of Association officers 
took place at the State Bar’s Annual 


Make Your Hotel Reservations Now! 


The Eighty-Third Annual Meeting 
of the American Bar Association will 
be held in Washington, D. C., August 
29-September 2, 1960. 
1960, 


JOURNAL carries a complete announce- 


The January, issue of the 
ment with respect to hotels, registra- 
tion, ete., and in requesting accommo- 
dations please use the hotel reservation 
application therein provided. 

Attention is called to the fact that 
many interesting and worthwhile events 
of the meeting will take place on Sun- 
day, August 28, preceding the opening 
sessions of the Assembly and the House 


Meeting in New York City, January 29. 

Other elections include William J. 
Darch, of Batavia, Secretary, and Rob- 
ert C. Poskanzer, of Albany, Treasurer. 
Vice Presidents re-elected from their 
respective judicial districts are: David 
W. Peck, of New York City: George C. 
Wildermuth, of Brooklyn; John T. De- 
Graff, of Albany; William F. Fitz- 
Patrick, of Syracuse: J. Boyd Mullan, 
of Rochester; J. Henry Neale. of Scars- 
dale; and Hugh G. Bergen, of Jamaica. 
Newly elected Vice Presidents include 
William J. Herron, of Malone: Harry 
M. Walton, Jr.. of Sidney: and Clive 
L. Wright, of Jamestown. 

Speakers at the Annual Meeting in- 
cluded John D. Randall. President of 
the American Bar and 
Dudley B. Bonsal. The 
Association of the Bar of the City of 
New York. 


During the 


Association, 


President of 


business session, the 
Association adopted a resolution call- 
ing upon the President of the United 
States to appoint a special commission 
of tele- 
vision and radio to the national inter- 


to study “the responsibility 


est”. The resolution was the product of 


of Delegates on Monday. August 29. 
Accommodations are presently avail- 
able in the following: Ambassador, 
Burlington, Charterhouse Motor Hotel, 
Diplomat-Motor Hotel, Dupont Plaza, 
Lafayette, Manger Annapolis, Manger 
Hamilton, Marriott Motor Hotel. Pick- 
Park 
(for departure not later than August 
31), 
later than August 31), 


and Willard. 


Requests for 


Lee House, Roosevelt, Sheraton 
Shoreham (for departure not 
Washington, 
hotel reservations 
should be addressed to the Registra- 
tion Department, American Bar Assc- 
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Bar Activities 


Chauncey 


Belknap 





the Committee on Civil Rights of 
which Louis Waldman, of New York 
City, is chairman. 

The State Bar’s gold medal Award 
of Merit was presented during the an- 
nual dinner to Judge Learned Hand, 
formerly of the United States Court 
of Appeals for the Second Circuit. A 
tribute was extended to Albert Conway, 
of Brooklyn, just retired as Chief Judge 
of the New York State Court of Ap- 
peals, and a welcome was extended to 
his successor, Chief Judge Charles S. 
Desmond, of Buffalo. 

The principal speaker at the annual 
dinner was Dr. Arthur Larson, Direc- 
tor of the World Rule of Law Center 
at Duke University. 


ciation, 1155 East 60th Street, Chicago 
37, Illinois, and must be accompanied 
by payment of the $35.00 registration 
fee for each member for whom reser- 
vation is requested. This fee is NOT a 
deposit on hotel accommodations but is 
used to help defray expenses for serv- 
ices rendered in connection with the 
meeting. 

Be sure to indicate three choices of 
hotels, type of accommodations desired 
and by whom you will be accompanied. 
We must also have definite dates of 
arrival and departure. 
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Nominating Petitions 














Iowa 

The undersigned hereby nominate 
John Carlisle Pryor, of Burlington, for 
the office of State Delegate for and 
from the State of Iowa, to be elected in 
1960 for a three-year term beginning 
at the adjournment of the 1960 Annual 
Meeting: 

Jesse L. Thomas, Carl C. Riepe. 
W. E. Jackson, Don K. Walter, John 
A. Dailey, R. R. Beckman, Raymond H. 
Wright, John C. Riley, William T. 
Metz, C. T. Cline, Elmer M. Jones, 
John D. Cray, William R. Ruther and 
H. C. Walsh, of Burlington; 

John E. Nagle, Bernard F. Balluff, 
Wayne G. Cook, H. D. Wedean, Donald 
A. Wine, Wayne M. Newport and 
Walter A. Newport, Jr., of Davenport: 

R. N. Russo, Paul V. Lucke 
Robert M. Bertsch, of Dubuque: 

Edward J. Flattery, of Fort Dodge. 


and 


Maine 

The undersigned hereby nominate 
Robinson Verrill, of Cumberland Fore- 
side, for the office of State Delegate for 
from the State of Maine to be 


elected in 1960 for a three-year term 


and 


beginning at the adjournment of the 
1960 Annual Meeting: 

Leon V. Walker, Edward F. Dana. 
Donald W. Philbrick, Francis W. Sul- 
livan and John J. Flaherty, of Cape 
Elizabeth; 

Elmer E. Runyon, V, of Cornish; 

Robert L. Cram and John A. Mit- 
chell, of Cumberland; 

Herbert T. Silsby, II, of Ellsworth; 

Porter Thompson, of Falmouth; 

Royden M. Keddy, of Gorham; 

Philip G. Clifford. Ralph I. Lan- 
caster, Jr.. Franklin G. Hinckley, Wil- 
liam S. Linnell, Arthur A. Peabody, 
Walter M. Tapley, Jr., Sumner T. 
Bernstein. Barnett I. Shur, Walter E. 
Foss, Merton G. Henry, Clark D. 
Chapman and M. Donald Gardner, of 
Portland: 

Kenneth Baird, of South Portland: 

Donald A. Leadbetter, of Yarmouth. 


A32 





Massachusetts 

The undersigned hereby nominate 
Erwin N. Griswold, of Cambridge, to 
fill the vacancy in the office of State 
Delegate for and from Massachusetts: 

Robert Braucher, of Belmont; 

Leonard Wheeler, Donald J. Hurley, 
Donald J. Evans, Carl F. Schipper, Jr., 
Frederick J. Robbins and Charles E. 
Goodhue III, of Boston; 

Arthur E. 
Loss, of Cambridge; 


Sutherland and Louis 
Livingston Hall, of Concord; 
Walter D. Malcolm, of Hingham; 
Edward L. Schwartz, of Newton; 
Jarvis Hunt, of North Attleboro; 
Richard S. Milstein, Raymond T. 
King, Frederick M. Kingsbury, James 
L. Allen, Julius H. Appleton, Samuel 
L. Thompson, William W. Yerrall. 
George C. Keady, Jr., and Daniel E. 
Burbank, Jr., of Springfield; 
Archibald Cox, of Wayland; 
Richard H. Field, of Weston: 
William J. Speers, Jr., of Winchester. 


Massachusetts 

The undersigned hereby nominate 
Frederick H. Norton, Jr., of Boston. 
to fill the vacancy in the office of State 
Delegate for and from Massachusetts: 

Claude B. Cross, Chester C. Stead- 
man, Walter I. Badger, Jr., Jean F. 
deValpine, Kenneth B. Bond, John H. 
Devine, Richard Bancroft, Lispenard 
B. Phister, Roy M. Robinson, Danforth 
W. Comins, Arthur J. Santry, John P. 
Curran, Margaret-joyce Diamond, Max 
Kabatznick, Deborah Greenberg, Mary 
E. Lennon, Erastus H. Hewitt, Robert 
G. Dodge, Spencer B. Montgomery, 
Richard F. Barrett, Francis C. Newton, 
Jr., and Mildred E. Bixby, of Boston: 

John J. Melican, David J. Katz and 
Edward F. O’Brien, of Worcester. 


Michigan 

The undersigned hereby nominate 
George E. Benko, of Croswell, for the 
office of State Delegate for and from 
the State of Michigan to be elected in 
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1960 for a three-year term beginning 
at the adjournment of the 1960 Annual 
Meeting: 

Jack J. Garris and James R. Hanson, 
of Ann Arbor; 

John Dollar, of Dearborn; 

Hiram Y. Popkin, James E. Frazer, 
Milton Lucow, Daniel L. Garan, Albert 
A. Miller, Robert D. Schuler, Eugene 
C. Ewald and Robert Alan Parr, of 
Detroit; 

James T. Corden, of Marine City; 

Frank G. Giambrone, Hugh H. Neale, 
Hunter D. Stair, Frank Starkey, Wil- 
liam A. Gentz, Robert McKenzie and 
Ray W. McPeters, of Mt. Clemens; 

Edward T. Kane, Ernest F. Oppliger, 
Stanley Schlee and William V. Simp- 
son, of Port Huron; 

Raymond G. Glime, of Roseville; 

Donald Z. Ricard, of St. Clair Shores, 


Michigan 

The undersigned hereby nominate 
Henry L. Woolfenden, of Detroit, for 
the office of State Delegate for and 
from the State of Michigan to be elect- 
ed in 1960 for a three-year term begin- 
ning at the adjournment of the 1960 
Annual Meeting: 

Albert E. Blashfield, Roscoe 0. 
Bonisteel and E. Blythe Stason, of Ann 
Arbor; 

William T. Gossett, of Dearborn; 

George E. Brand, Ira W. Jayne. 
M. Coulter, Frank H. Boos, 
Robert C, Winter, Charles C. Andrews, 
Thomas G. Long, Frank A. Picard, 
Nathan B. Goodnow, William B. Cudlip 
and Henry M. Hogan, of Detroit; 

Harry G. Gault, of Flint; 

John W. Cummiskey, Siegel W. Judd 
and John L. Wierengo, Jr., of Grand 
Rapids; 

Harry D. Hubbard and Plummer 
Snyder, of Lansing; 

Harold W. Dudley and David C. 
Pence, of Pontiac; 

Milton W. Bush, of Port Huron: 

Burney C. Veum, of Sault Ste. Marie. 


Glenn 


Mississippi 

The undersigned hereby nominate 
Earl T. Thomas, of Jackson, for the 
office of State Delegate for and from 
the State of Mississippi, to be elected 
in 1960 for a three-year term beginning 
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it {ve adjournment of the 1960 Annual 
\Iecting: 
orman C. Brewer, Jr., of Green- 


mes S. Eaton, of Gulfport: 


irrest G. Cooper, of Indianola: 

hn M. Kuykendall, Jr.. Joe H. 
Daniel, L. Arnold Pyle, E. L. Brunini, 
W. Roger Jones, N. W. Overstreet. Jr.. 
(. 3. Snow, Garner W. Green, Charles 
\. Carter, Charles W. Crisler, Jr.. 
Robert E. Perry, William A. Bacon. 
Rufus Creekmore. Thomas H. Watkins. 
Hubert S. Lipscomb, Henry E. Barks- 
dale. William E. Suddath, Jr., Harold 
Cox. T. Harvey Hedgepeth. George F. 
Woodliff, Joe T. Patterson and Phineas 
Stevens, of Jackson. 


Vississippt 

The undersigned hereby nominate 
Gibson B. Witherspoon, of Meridian, 
for the office of State Delegate for and 
from the State of Mississippi to be 
elected in 1960 for a three-year term 
beginning at the adjournment of the 
1960 Annual Meeting: 

Jim Cox Wilbourn, Richard G. Lord, 
Jr.. David Williams. Edward L. Snow. 
J. A. Covington, Jr., James F. Shu- 
mate, Jr., William Deb Neville, George 
M. Ethridge, Jr.. Thomas Y. Minniece, 
Thomas D. Bourdeaux, Albert S. Boze- 
man, Sr.. O. Winston Cameron, Philip 
G. Adams. Lawrence W. Rabb. Thomas 
Marvin Williams. Dan P. Self, Jr., 
W. A. Temple, Robert B. Deen. Jr., 
Natie P. Caraway, George Warner. Jr., 
Walter W. Epps, Jr., Lester E. Wills, 
William B. Compton, Albert 5. Boze- 
man, Jr.. and Thomas R. Jones, of 
Meridian. 


Nebraska 

The undersigned hereby nominate 
Carl J. Peter. of Omaha, for the office 
of State Delegate for and from the 
State of Nebraska to be elected in 1960 
for a three-year term beginning at the 
adjournment of the 1960 Annual Meet- 


Ing: 

Raymond E. McGrath, Margaret R. 
lischer, Paul A. Rauth, Raymond 
Crossman, Jr., Thomas C. Quinlan, 


Truman Clare, Virgil J. Haggart, Jr.. 
W.R. King, Virgil Haggart, Alexander 
McKie, Jr., Russell C. Anderson, Don- 


J. Hotz, L. 


ald C. Hosford. Leo Eisenstatt. William 
Newkirk. Oscar T. 


Doerr, Eugene O'Sullivan, Gordon W. 


Ross 


Diesing, J. M. Emmert, Theodore Rich- 
ling, James H. Moylan, William B. 
Woodruff, R. D. Neely, Harry B. Otis 
and William Comstock, of Omaha. 


New Jersey 

The undersigned hereby nominate 
Joseph Harrison, of Newark, for the 
office of State Delegate for and from 
the State of New Jersey to be elected 
in 1960 for a three-year term begin- 
ning at the adjournment of the 1960 
Annual Meeting: 

William J. Camarata, Howard S. 
Dodd, Nicholas H. Hagoort, Jr., Thomas 
B. Kaveny, Richard D. Porter and 
Samuel Rosenblatt, of Montclair: 

James M. Davis, Jr., of Mt. Holly; 

Richard L. Amster, Clive S$. Cummis, 
Raymond Del Tufo, Jr., Samuel A. 
Gennet, Malcolm Hoyt, Myron W. 
Kronisch, Frederick B. Lacey, Theo- 
dore McC. Marsh, Leslie L. Vanderbilt 
and Willard G. Woelper, of Newark; 

Jack Rinzler, of Passaic: 

William F. 
Lakes; 

Hugh D. Wise. Jr., of Princeton: 

William Abbotts, William Wright 
Backes, Kenneth J. Dawes. Crawford 
Jamieson and George Warren, of Tren- 


Johnson, of Pompton 


ton, 


Rhode Island 

The undersigned hereby nominate 
Colin MacR. Makepeace, of Providence, 
to fill the vacancy in the office of State 
Delegate for and from the State of 
Rhode Island: 

Gerald W. Harrington, of Barring- 
ton: 

Ronald B. 
dence: 

William A. Graham, of North Provi- 
dence: 

Arthur J. Levy. Daniel Jacobs, El- 
mer S. Chace, Saul Hodosh, Joseph A. 
Kelly, Ambrose W. Carroll, James H. 
Higgins, Jr., Joseph V. Cavanagh, 
Ralph P. Semonoff, Ellis L. Yatman, 
Matthew W. Goring. James F. Murphy, 
Frank L. Hinckley, Jr.. Woodworth L. 
Carpenter, Edward M. Watson, Stuart 
H. Tucker, Richard W. Billings, Noel 
M. Field, Stephen B. Ives, Jr., Robert 


Smith, of East Provi- 
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F, Pickard 


Prov idence: 


and John R. Allen, of 


Bayard Ewing, of Warwick. 


Washington 

The undersigned hereby nominate 
Robert O. Beresford, of Seattle, for the 
office of State Delegate for and from 
the State of Washington to be elected 
in 1960 for a three-year term begin- 
ning at the adjournment of the 1960 
Annual Meeting: 

W. R. Studley, of Longview; 

Frank August Peters, of Puyallup; 

Sam L. Levinson, George W. Martin, 
Bruce Shorts, Russell V. Hokanson, 
Richard H. Riddell, Wayne W. Wright, 
Raymond D. Ogden, Frank J. Eber- 
harter, Wayne C. Booth, Kenneth P. 
Short, Irving Clark, Jr., Robert S. Ivie 
and Stimson Bullitt, of Seattle; 

Brooks K. Johnson, Arthur R. Paul- 
sen and Ralph M. Rogers, of Tacoma; 

John Tuttle, of Walla Walla; 

D. A. Shiner, James Arneil and Ed- 
ward T. Engst, of Wenatchee; 

George M. Martin, Fred C. Palmer 


and J. W. McArdle, of Yakima. 


Wyoming 

The undersigned hereby nominate 
Edward E. Murane, of Casper, for the 
office of State Delegate for and from 
the State of Wyoming to be elected in 
1960 for a three-year term beginning 
at the adjournment of the 1960 Annual 
Meeting: 

William H. Brown, Donald E. 
Robert J. Murphy, D. W. 
Ogilbee, William T. Schwartz and Allen 


H. Stewart, of Casper; 


Chapin. 


Norman B. Gray, Carleton A. Lath- 
rop, Clarence A. Swainson, James O. 
Wilson, Vincent Mulvaney and Walter 
B. Phelan. of Cheyenne; 

Oliver W. Steadman and James L. 
Simonton, of Cody: 

J. B. Sullivan, of Douglas; 

Vincent A. Vehar and R. Dwight 
Wallace, of Evanston: 

Lee S. Nebeker, of Green River: 

Edward S. Halsey, of Newcastle; 

Jack F. Lewis, of Powell; 

Albert E. Nelson, of Rock Springs: 

R. G. Diefenderfer, Robert E. Hol- 
stedt and William D. Redle, of Sheri- 
dan. 

Scotty Gladstone, of Sundance. 
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Borogoves and Mome Raths in the Wabe 
The Language of Zoning Ordinances 


By David W. Craig 


As problems of city planning become more difficult, the drafting and 


interpretation of zoning ordinances assume greater importance. Mr. 
Craig, who explains the reasons for the complexity of these ordinances 
and suggests means of improving them, is a member of the Pennsyl- 
vania Bar and has been deeply involved in zoning matters both as a 
practitioner and as a consultant to governmental bodies. 





Alice had trouble with those mimsy 
borogoves and outgrabing mome raths 
on the other side of the mirror, Land- 
owners, and sometimes their lawyers, 
have similar verbal difficulties with the 
words in municipal zoning ordinances. 
The corner groceryman may blanch 
when he is told that his store is a non- 
conforming use. Some time is required 
that 


which sound like unsociable creatures, 


to learn non-conforming uses, 


are lawful. if not docile. 

Zoning ordinances, and the terms in 
them, are admittedly somewhat eso- 
teric. Although zoning evolved in part 


of the 
property concepts, it did make a rather 


from some common-law real 


sharp bend in the evolutional path. 
Many a judge has labeled zoning as 


being “in derogation of the common 
law”,! sometimes with a distrust so 


intense as to turn that mild adjectival 
rule, intended for the construction of 
ambiguous statutes, into a substantive 
criticism, thus used to narrow the scope 
of an unambiguous ordinance. 

The commonest zoning term of all, 
“use”, which refers in planning law to 
the structural and dynamic employment 
of land. has only an indirect relation- 
ship to its common-law homonym, 
which estate in 


meant a_ beneficial 


land.- 

A “non-conforming” use, of course, 
is one which existed before the passage 
of a zoning ordinance prohibiting it 
and is therefore usually treated as a 
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lawful use, permitted to continue at 
least for a time. Because virtually all 
zoning ordinances thus allow non-con- 
forming uses, they are actually uses 
which conform and comply with cer- 
tain provisions of the ordinance, if not 
with the permitted use listing of the 
district. 

Such terms, although not everyday 
parlance, soon become part of the vo- 
cabulary of the suburban civic associ- 
ation members who appear regularly at 
town meetings to urge or condemn the 
adoption of municipal planning tech- 
niques. Lawyers and real estate agents 
learn to distinguish between a zoning 
commission, a zoning committee (of 
the local legislative body) and a zoning 
board. (Although the latter body in 
some states is called a “board of ad- 
justment’, it is not supposed to be too 
ready to adjust the ordinance require- 
ments to the wishes of those who come 
applying for variances and exceptions. ) 
the 
technical lingo of the big city ordi- 


Not so readily assimilated is 
nance, which may regulate bulk. for 
example, by averaging light angles, 
under which system the resultant of 

Frontage A x Angle a + Frontage B x Angle b 
al Frontage A + B ai 





Frontage B 
must not exceed the “maximum angle 
of light distribution” specified in the 
ordinance.* 

Must zoning ordinances contain un- 
usual and involved language? City 
fathers plead with their lawyers and 
planners for simple wording. But this 
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plea cannot be satisfied, except perhaps 
by an explanation of the factors which 
have caused zoning verbiage to be 
mysterious. 

The of the semantic 
troubles can be listed as follows: 


chief causes 

1. Legal policy pressures have pro- 
duced forced connotations of ordinary 
language. 

2. City planning considerations also 
put strain on words, especially words in 
obsolete enabling acts. 

3. The complexity of the municipal 
organism makes technical language and 
coined words inevitable. 

Legal policy considerations. often 
constitutional ones, have given an un- 
suspected depth of meaning to simple. 
sounding phrases in zoning ordinances, 
just as happens with any complex law 
which is subjected *to a developing 
series of judicial decisions. 

For example, a “special exception” 
(called 
use” in some states) is not really spe- 
cial or exceptional. It is a use, bulk or 
area result which is not permitted un- 


“special permit” or “special 


conditionally but is to be administra- 
tively awarded by the zoning board 
only if the proposal meets standards 
spelled out in the ordinance. Thus it is 
a planned, not special, product of the 
legislative intention, a delegated exten- 
sion of the ordinance scheme and not 
an exception to it. Because it involves 
a delegation, the courts have concluded 
that, despite its independent-sounding 
label. it does not present a power to 
depart from the legislatively projected 
path.# 

To the novice, a “variance”, like the 
special exception, has the same sound 
of happy-go-lucky exemption. Vari- 
ances, however, are not based on ordi- 
nance standards but spring from au- 
thority in the state enabling acts. Some 
enabling acts, those which still reflect 
the 1923 revision of the | 


ment of Commerce model”, authorize 


. 5. Depart- 


zoning boards of appeal or adjustment 
to grant variances where “special con- 

1. Corpus Juris SecunpuM, Vol. 101, page 
884, has a page-long footnote of citations on the 
point. 

, 2. Brack’s Law Dictionary, 4th Ed., 1710. 
Note that this 1951 work does not mention the 
zoning sense of the word. 

3. Haar, LAND-Use PLANNING 248 (1959), from 
Harrison, Ballard and Allen, PLAN For REZONING 
THE City oF New York, 193 (1950). 

4. Stone v. Cray, 200 Atl. 517, 521, 89 N.H. 
483 (1938): Archbishop O’Hara’s Appeal, 389 
Pa. 35, 131 A. 2d 587 (1957). 

5. Sometimes called the “Standard Zoning 
Enabling Act”. 
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diti ns” or “special reasons” would 
cau-e enforcement of the literal re- 


quirements of the ordinance to result 
in unnecessary hardship”. These legis- 
lative generalities have been translated 
hy 10st courts so that the special “con- 
ditions” or “reasons” refer to unique 
circumstances affecting the land itself®. 
And “hardship” does not mean loss of 
prospective maximum profit; it does 
not even embrace prospective physical 
suflering on the part of the landowner‘. 
lt should refer to almost total loss of 
utility of the land itself. 

(he policy of some courts to sanctify 
non-conforming uses as vested property 
rigits has also led to distortion of 
words. One instance is that of the word 
“discontinue”, as used in those ordi- 
nances which prohibit the resumption 
of non-conforming uses if they are 
“discontinued” for a named _ period, 
such as a year. Loath to force the 
elimination of a non-conforming com- 
mercial use discontinued because of in- 
ability to find a tenant or because the 
owner has taken an extended vacation, 
such courts read the word as “aban- 
doned” and require proof of positive 
intent to abandon*. 

Similar solicitude for non-conform- 
ing uses may have been a factor in a 
recent decision which held that “erec- 
tion” does not include “re-erection”’. 
The case involved an eminent domain 
condemnation which had prompted the 
relocation of billboards to another por- 
tion of the same site, where “erection” 
of advertising signs was prohibited be- 
cause of proximity to an arterial high- 
way.” 

Sometimes, however, the realities of 
the city planning process have revenge 
upon the common-law lawyers and 
bring about a change in the legalistic 
connotation of a word or phrase. Many 
zoning ordinances, in an attempt to 
define retail shopping districts. have 
included a criterion demanding “sales 
at retail on the premises”. Where the 
erection of a Sears-Roebuck warehouse 
in such a district was sought, the com- 
pany’s attorney was astute to point out 
that customers were often sent from the 
separate retail store to the warehouse 
to pick up their merchandise and that, 
under the Uniform Sales Law, “sales” 
were made on the warehouse premises, 
in that title to the goods passed there. 





But the court denied the application 
and rightly pointed out that planning 
and zoning laws are concerned with the 
outward physical effects of man’s ac- 
tivities rather than with the technical 
10 


niceties of commercial law. 


Possibly some of the language 
uniqueness may stem from the fact 
that zoners, like many other profes- 
sional public servants, are prone to 
draft a law for purposes of education 
as well as compulsion. Was the term 
“non-conforming use” really necessary 
or did that derogatory label stem from 
a public-reiations-minded desire to im- 
plement the planners’ hope that non- 
conforming uses would ultimately dis- 
appear?!! The early zoners could have 
the 
“prior use’, but they did not. 


used shorter, but milder, term 


The widening gap between the newer 
land use control concepts being devel- 
oped by planners and the obsolescent 
concepts embodied in state enabling 
acts helps to produce unusually worded 
ordinances. How these factors operate 
can be briefly explained: 

Progressive planners are developing 
new tools to replace zoning, at least 
zoning in the sense that most of us 
think of it. Planners certainly are be- 
yond the point of thinking of zoning, 
subdivision control and urban rede- 
velopment as separate and distinct tech- 
niques, Yet they are stuck with a 
statutory pattern which compartments 
these development tools and. indeed, 
places them in the hands of several 
distinct agencies. 

Industrial park developments present 
an example. Some police-power com- 
pulsion is needed to regulate the in- 
the 
general docation, of these industrial 


ternal arrangement, as well as 
complexes. To treat an industrial park 
in a common zoning way, as one 
lot, with arbitrary yard requirements 
around the perimeter. and without as- 
surance of appropriate community fa- 
cilities improvements. is unthinkable. 
Yet such developments commonly in- 
volve leases rather than divisions of 
ownership and therefore do not fit 
neatly under the usual subdivision con- 
trol powers given by state law. Few 
municipal planners have the time or 
inclination to seek revised enabling 
powers from state legislatures, whose 
rural majorities are slow to understand 
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big-city development problems. Hence 
they invent a set of ordinance-regula- 
tions for industrial parks which com- 
pound the zoning and subdivision-con- 
trol powers, cloaked in terms designed 
to satisfy both the planning goals and 
the enabling act concepts. The result is 
legally legitimate but bastard in word- 
ing. 

In those states where the zoning 
the 
the 
and 


enabling acts continue to make 
board of appeals or adjustment 
primary arbiter of interpretations 
special use permits, many planners and 
civic associations have tired of seeing 
such independent boards wreck the 
the 


planning administration or planning 


legislative policies initiated by 
commission. As a result, zoning ordi- 
nances are beginning to include ad- 
ministrative devices which operate out- 
side the statutory jurisdiction of the 
zoning boards of appeal. One evidence 
of this trend is a growing multitude 
of new kinds of cute narrowly defined 
districts which are _ effectuated 
of the rather 


than by action of the board. In other 


by 
amendment ordinance 
words, the language and concepts of 


many zoning ordinances would be 
simpler if we could have confidence in 
the independent boards which are sup- 
posed to help administer them. 

Yet, a large share of the esoteric 
nature of zoning communication can 
rightly be blamed upon the complexity 
of life itself. 

The uninitiated might be puzzled by 
a decision which held that a four-story 
dormitory for sixty college students 


dwell- 


ing.”'? However, this surprising con- 


was legally a “single-family 
clusion was logically supportable under 
the oversimplified definition of the or- 
dinance there involved. Classifying our 
complex and varied living habits is not 


‘ 


easy. Try to define a “single-family 


dwelling”. Is relationship by blood or 


marriage a relevant or feasible cri- 





6. Beck v. Board of Adjustment of City of 
East Orange, 15 N. J. Super. 554, 563, 83 A. 2d 
720. 725 (1951). 

7. Kline Zoning Case, 395 Pa. 122, 148 A. 2d 
915 (1959). 

8. Navin v. Earley, 56 N.Y.S. 2d 346 (1945); 
Haller Baking Company’s Appeal, 295 Pa. 257, 
263. 145 Atl. 77 (1929). 

9. City of New York v. Seel, 177 N.Y.S. 2d 
56 (1958). 

10. Sears, Roebuck and Company v. Power, 
390 Pa. 206. 134 A. 2d 659 (1957). 

11. City of Los Angeles v. Gage, 274 P. 2d 34, 
40, 127 Calif. App. 2d 442 (1954). 

12. La Porte v. New Rochelle, 152 N.Y.S. 2d 
916 (1956); affirmed 2 N.Y. 2d 921, 141 N.E. 2d 
917 (1958). 
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terion? Is physical equipment the key, 
such as central and single cooking and 
eating facilities? How about partially- 
separate quarters for domestic em- 
ployees of the “family”? 

Few types of laws have such broad 
scope as a zoning ordinance, which 
literally hits everyone in his own back 
yard. Zoning ordinances regulate the 
whole physical face of the landscape. 
They are concerned with the effects of 
population density, traffic patterns (of 
aircraft as well as automobiles). noise, 
air pollution, and dozens of other tan- 
gible and intangible factors. Hence, 
not surprisingly, they are the most 
lengthy and complex of all ordinances. 
Among statutes in general, a big city 
zoning ordinance finds its only suc- 
cessful rival in length and complexity 
to be the Internal Revenue Code itself. 

The telephone-book proportions of 
metropolitan zoning ordinances are be- 
ing attacked by the increasing use of 
graphic devices. The zoning map, a 
standard adjunct. is obviously worth 
many thousands of words. In some 
municipalities, the listing of permitted 
uses and bulk requirements for a multi- 
tude of district classifications is now 
being accomplished in tabular form 
rather than by paragraphs. 

Most lawyers will concede that all 
words are slippery things and that the 
law is not to be blamed if the ingenious 
diversity of mankind’s occupations puts 
a strain on the simplest of words. 
Everyone knows what a “farm” is. but 
farms, like everything else. are no 
longer simple. stereoty ped things. Mod- 
ern large-scale farming now sometimes 
involves some industrial operations. 
with distilling and preserving processes 
on the site being integrated with the 
harvesting. Thus an agricultural dis- 
trict may desirably have industrial 
characteristics. Even the rural zoning 
ordinance becomes complicated. 

The need for fair flexibility in zon- 
ing produces many of the communica- 
tion challenges. Planners and _ land- 
owners alike have groaned under rigid 


Many of 
the standard bulk controls admittedly 


listings of permitted uses. 


hamper architectural expression and 
function. 


To escape old-fashioned area and 


bulk controls which specify yards, 
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courts, heights and lot coverage, we 
turn to arithmetical devices such as 
floor area ratios. We may then con- 
sider such devices as angle-plane con- 
trols, which visualize a theoretical geo- 
metrical plane, with one of its sides 
along a street center-line, tilted like a 
lean-to roof at an angle rising over the 
building lot, so that, to avoid the pro- 
hibited piercing of the plane, the higher 
the structure, the farther it must be 
from the street, unless, of course, it is 
built to parallel the plane in the man- 
ner of the Cheops pyramid. As men- 
tioned above, these angles may be aver- 
aged by use of an algebraic formula. 

Hence zoning ordinances often use 
arithmetic, algebra and geometry. The 
utility of trigonometric principles is 
readily suggested. Having run_ the 
mathematical gamut thus far, zoning 
regulations may soon come to employ 
even more advanced mathematics. 

In the matter of use districts. zoning 
codes are beginning to follow building 
codes in attempting to define permitted 
uses in terms of results rather than by 
labels. Such “performance standards” 
are necessarily technical and complex. 
We do not want to limit a “light” in- 
dustrial district to an arbitrary list 
ig with “Air Conditioner As- 

Plants” 


“Watchmaking”. We want to allow any 


oO j 
beginnir 


sembly and ending with 
industrial operation which meets some 
standard of maximum tolerability of 


effect. 


standards must consider air pollution, 


Therefore. our performance 


noise, traflic, sewage, explosion dan- 


gers, fire hazards and other factors. 


The measurement of these factors in- 


evitably involves us with Ringelman 
charts, decibels and like measuring 


dey ices. 

We therefore cannot expect the com- 
plexity of zoning ordinances and simi- 
lar planning devices to disappear. In- 
deed. the approach of the population 
emergency in metropolitan areas will 
probably justify land use controls 
which are even more pervasive than 
the present ones. 

Of course. zoning ordinance verbal 
content could be simplified if virtually 
all detail were to be delegated to ad- 
ministrative agencies in a more sweep- 
ing manner. However, such an ap- 
proach would be legally unstable and 
administratively unwise, if one tenth of 
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the current criticism of zoning ad. 
ministration be true.!* Wide adminis. 
trative discretion has been resisted 
more vehemently in zoning than in 
most other fields. 

Complex land use controls, regulat. 
ing complicated land uses, are probably 
our fate. The usefulness of technologi- 
cal measuring devices, especially in 
connection with performance _ stand. 
ards, will cause technical and scientific 
terms to be used more extensively. We 
must probably be resigned to ordi- 
nances which will not be readily un. 
derstood by many landowners. Even 
the shorthand graphic devices, such as 
tabular presentation and schematic il- 
lustrations, are familiar only to an 
experienced minority of our popula. 
tion. 

The unavoidable communication dif- 
ficulties in these land use regulations 
presents planners and municipal law- 
yers with a relentless duty to remain 
understandable every chance they get. 

The city planners cannot control the 
the 
disciplines with which they work, but 


technical terminology of other 


they can maintain pressure for com- 
municative terms in their own field. 
Therefore, one need is: 

I. That the national associations of 
city planning, redevelopment and hous. 
ing officials, and the professional grad- 
uate schools of planning and municipal 
administration, take, and execute. in- 
creased responsibility for more stand: 
ardized terminology in their fields. be- 
cause uniformity is a basic principle of 
communication. 

The cause of uniformity can also be 
aided by simply reducing the sheer 
number of zoning and subdivision con- 
trol statutes within each metropolitan 
area. Consider the poor developer who. 
ofter 


wrestle with scores of different ordi- 


within his market area, must 
nances in as many different municipal 
subdivisions. If organic union of the 
political units in metropolitan regions 
is not to be readily granted, then it is 
necessary : 

II. That regional confederations of 
municipalities cooperate, not only in 
regional planning, but in region-wide 
regulation of land development. 





13. Babcock, The Unhappy State of Zoning 
Administration in Illinois, 26 U. or Cur. L. R 
509 (1959). 





prog! 
datio 
talk 
Phe 
insist 
adap 
terns 
Phe 
If] 
cont 
enab 


erniz 


the ¢ 
proce 
have 
new 
(Vol 
pora 
ber, 
valu: 
Call 
ently 
Doo! 
the 
Arcl 
The 
Mr. 
Ri 
can’: 
Big 
Wes 





ng ad. 
dminis- 
resisted 
han in 


regulat- 
robably 
inologi- 
ally in 
stand. 
lentific 
ely. We 
0 ordi- 
lily un. 

Even 
such as 
iatic il- 
to an 
popule- 


ion dif- 
ulations 
yal law. 
remain 
ey get. 
trol the 
» other 
ork, but 
ir com- 


n field. 


tions ot 
id hous- 
al grad. 
unicipal 
ute, in- 
> stand- 
‘Ids. be- 


ciple of 


also be 
e sheer 
ion con- 
ppolitan 
yer who. 
t ofter 
nt ordi- 
unicipal 
1 of the 
regions 


1en it is 


tions of 
only in 


on-wide 





yf Zoning 
HI. L. R 





he two aspects of co-ordination, 
recommended above, might at least 
kee» pace with the challenge of com- 
plerity. But they will not solve the 
distortions which have resulted from 
the struggles of the judiciary and the 
planers in trying to fit modern plan- 
nin. concepts into the legal framework 
of tie fragmented, obsolescent enabling 
act which persist in most states. 

|his dissonance between planning 
programs and their state statute foun- 
dation is causing most of the double 
talk by planners, lawyers and judges. 
rhe enabling acts plague us with an 
insistence upon many varieties of ill- 
adapted planning administration pat- 
terns Which, in most states, just grew. 
rhe greatest need is: 

ltl. That all zoning, subdivision 
control, urban renewal and _ planning 
enabling statutes be reformed, mod- 


ernized, integrated and codified in 


every state which has not done so in 
the last decade. 

Proposals for statutory revision are 
fine, but who will do it? Of course, the 
federal housing law agencies, together 
ASPO, AIP, NAHRO, NIMLO 
and other alphabetical allies, could and 
But 


basic models need to be adapted to the 


with 
do develop new basic models. 


constitutional, administrative and, not 
least, the political personality of each 
state. 

Official state planning agencies are 
the logical yeomen for that job. Al- 
though many of them have been so 
preoccupied with so-called statewide 
planning that they have paid little busi- 
nesslike attention to the statutory v2- 
hicles for sub-state land use planning, 
they should be reminded of the im- 
portance of the legal machinery for the 
local attack on urban problems. Gen- 
erally speaking, the official state plan- 
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A NTITRUST: John A. Duncan, of 
the Cleveland Bar, whose pieces on the 
procedural aspects of antitrust suits 
have been so consistently fine, has a 
new one: “Antitrust Trial Techniques” 
(Vol. 1, No. 3, pages 19-33 of Cor- 
porate Practice Commentator, Novem- 
ber, 1959). This is one of several very 
valuable magazines published by the 
Callaghan Company of Chicago, appar- 
ently on the very street where Mr. 
Dooley had his place and talked across 
the bar to “Hinnessy’—165 North 
\rcher Avenue, Mundelein, Illinois. 
The only difference in address is that 
Mr. Dooley called it “Archie Road”. 
Readers will recollect that Mr. Dun- 
can’s prior articles were entitled “The 
Big Case—When Tried Criminally”, 4 


Western Reserve Law Review 99, and 


“Post-Litigation Resulting from Al- 
leged Non-Compliance with Govern- 


ment Antitrust Consent Decrees”, & 
Western Reserve Law Review 45. West- 
ern Reserve is at Cleveland in Postal 
Yone 6 and back numbers cost $1.50 a 
copy. 

This new article covers all aspects of 
an antitrust trial from the F.B.1. in- 
vestigation to the jury verdict. A sub- 
scription to Corporate Practice Com- 
mentator, is $22.50 per year and Cal- 
laghan lists no single copy price. 

John A. Duncan has recently retired 
to live at 2 Luwanna Circle, St. Augus- 
tine. Florida, and I am sure he will 
continue to write many more of these 
helpful and practical articles. Good 
writing to him! 
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ning agencies are more likely to have 
the attention of apathetic state legisla- 
tures than the federal agencies or pri- 
vate planning associations. Revised 
statutes must be enacted, not just writ- 
ten. Municipal officials and urban civic 
powers should see to it: 

IV. 


departments presently 


That the state commissions or 
charged with 
city planning concerns, notably those 
which have administered the federal 
701 planning assistance program in the 
several states, be charged and equipped 
to develop and present overhauled plan- 
ning and land control statutes for 
political subdivisions. 

These problems and solutions may 
be old stuff to most city planners, who 
are amazingly familiar with the legal 
aspects of their work. Municipal law- 
yers could find common cause with 


them. 


J erome FRANK: In The Catholic 
Lawyer (Vol. 5, No. 2, Spring, 1959; 
$1.50 per copy; 96 Schermerhorn 
Street, Brooklyn 1, N. Y.), Professor 
Brendan F. Brown of Loyola Law 
School, New Orleans, Louisiana, has a 
splendid article entitled: “Jerome Frank 
and the Natural Law”. I have read and 
reread it with the greatest pleasure. 

Although a law professor since 1938, 
I am afraid, like most lawyers, | am 
allergic to the science of jurisprudence 
generally. I confess fully and frankly 
of not being able to comprehend most 
jurisprudential pieces. And then I adopt 
the defense tactic of doubting that the 
writers do. 

In my old age I have found the 
greatest pleasure in pieces at which 
yesterday I would have scoffed. I even 
broke down this summer to read with 
interest von Jhering’s Struggle for Law. 
And beside Dr. Brown’s, I have read 
other pieces in The Catholic Lawyer 
by Father Kenealy, S.J., and others 
with respect to natural law that I have 
found fascinating. It all started when 
I found how thrilling it was to read 
Jeremy Bentham’s Rationale of Legal 
Evidence, the John Stuart Mill edition. 
From a point where once I scoffed, I 
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have come to bow three times, like 
Pooh Bah, to philosophers such. as Dr. 
Brown. They have a deal to teach us 
lawyers if we will only let them. 


There is something fine about Bren- 
dan Brown’s piece in praise of Jerome 
Frank, in whose many opinions I long 
ago sensed natural law. In many ways, 
Jerome Frank’s opinions are the great- 
est on a Court of Appeals where so 
many great judges have sat. 

After reading Dr. Brown’s piece, I 
discovered that Gerald Schulsinger of 
the District of Columbia Bar had also 
read it and corresponded with Dr. 
Brown about it. Mr. Schulsinger, after 
graduation from Yale Law School, be- 
came a law clerk to Judge Frank, and 
after the Judge’s death became the ben- 
eficiary of his law library. He has 
written this comment about Dr. Brown’s 
article: 


Until the spring of 1959, posthumous 
appraisals of the late Jerome Frank, 
appearing in the law journals, have 
tended to stress what was most familiar 
in his work—the passion for civil lib- 
erties, the early notions of legal real- 
ism, the later stress on fact-skepticism. 
In the spring issue of The Catholic 
Lawyer, a quarterly published by The 
St. Thomas More Institute for Legal 
Research of St. John’s University 
School of Law, Professor Brendan F. 
Brown of Loyola of New Orleans, long 
an able and articulate laborer in the 
natural law vineyard, presents a cri- 
tique of Judge Frank’s work entitled 
“Jerome Frank and the Natural Law”, 
and what a novel critique it is. Brown 
analyzes the influence of St. Thomas 
and the scholastics upon Judge Frank’s 
thinking, and concludes that though 
Frank did not fully accept the Thomistic 
concept, he was sympathetic with ob- 
jective natural law and his jurispru- 
dence was significantly affected by it. 
And Brown presents the evidence to 
justify his conclusions. 


Although Brown’s analysis is sure to 
disturb some of the more traditional 
appraisers of Judge Frank’s work, it 
is supported by Judge Frank’s mar- 
ginal comments and interlineations in 
several natural law treatises which, in 
his view, support Brown’s thesis. One 
such treatise whose impact is still being 
felt is K. C. H. Wu’s “Fountain of 
Justice—A Study in the Natural Law”, 
which Judge Frank had studied care- 
fully. and which has recently been 
published in England, where it was 
commented upon in a leading article in 
the London Times reporting the Mac- 
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cabbeean lectures of Sir Patrick Devlin 
of the Queen’s Bench. In his lecture 
series, Sir Patrick, whom American 
lawyers will remember from his bril- 
liant appearance in Hartford, Connecti- 
cut, before the Second Circuit Judicial 
Conference, examined the relation of 
law to morality to conclusions not un- 
like Wu’s. 

Adherents of the natural law view- 
point cannot fail to be impressed by 
how the Thomistic statement has con- 
tributed to the jurisprudence of men of 
such different cultures as Sir Patrick 
Devlin of England, Dr. Wu, formerly of 
China and of Seton Hall Law 
School. and Judge Frank. And adher- 
ents of whatever jurisprudence will 
find regular food for thought in The 
Catholic Lawyer, which calls itself “a 
quarterly magazine devoted to timely 
legal problems having ethical, canoni- 
cal or theological implications” and 
which is truly catholic, with a small as 
well as a capital “c”, in its interest and 
its appeal. 


now 


The Protestant concern with the re- 
lation of law and Christianity is simi- 
larly finding expression in the journals. 
Two years ago, a legal journal, 10 


Vanderbilt Law Review 879 (1957), 
and a theological journal, 40 The 


Christian Scholar 163 (1957), pub- 
lished identical papers which examined, 
from a Christian viewpoint, the ethical 
meaning of our vocation. These papers 
were used as preparation for a national 
conference on Christianity and Law 
held at the University of Chicago 
School of Law in September, 1958, un- 
der the aegis of the United Student 
Christian Council and Faculty Chris- 
tian Fellowship of the National Coun- 
cil of Churches. This year all of the 
major addresses delivered at the Chi- 
cago conference have been printed in 
a special issue of the Oklahoma Law 
Review, available for $2.00 from the 
United Student Christian Council, 257 
Fourth Avenue, New York 10, New 
York. As James A. Pike, graduate of 
the Yale Law School and Episcopal 
Bishop of California, suggests in his 
introduction to the issue, it is “a pro- 
vocative addition to the contemporary 
literature on Christian faith and law.” 


Since Jerry Schulsinger wrote the 
above in the summer of 1959, Dean 
Rooney of Seton Hall Law School has 
been kind enough to send me the arti- 
cles in the Times of London of March 
19, 1959, with respect to the English 
edition of Professor Wu’s book, and 
Dean Frank Strong of Ohio State Law 
School has thoughtfully sent to me the 
Summer 1959 issue of his school’s Law 


American Bar Association Journal 


Journal (Vol. 20, No. 3; $1.50 per 
copy; Columbus, Ohio) which is en. 
tirely devoted to “Church Law”. 

What a fine issue it is! It continues 
a trend that Schulsinger notes in his 
above comment. After a “Foreword” 
by Dean Strong, there are the follow- 
ing articles in this symposium: Mon- 
signor Thomas Owen Martin, a lawyer 
as well as a priest, who formerly taught 
Jurisprudence at the Columbus School 
of Law of the Catholic University of 
America but who is now stationed at 
Grand Rapids, Michigan, writes on 
“The Present Status of Canon Law” 
(pages 388-411) ; William Stringfellow 
of the New York Bar, special counsel 
to the Episcopal Diocese of New York, 
writes on “Law Polity and the Reunion 
of the Churches” (pages 412-436) ; my 
former colleague and good friend Pro- 
fessor Harrup Freeman of Cornell Law 
School, a dedicated Quaker, writes on 
“Exemptions from Civil Responsibil- 
ity” (pages 437-460); Professor Arvo 
Van Alstyne of California Law School 
writes on “Tax Exemption of Church 
Property” (pages 461-507) ; Professor 
Richard W. Duesenberg of New York 
Law School writes on “Jurisdiction of 
Civil Courts Over Religious Issues” 
(pages 508-548) ; and last but not least 
the Journal prints the Law Day Ad- 
dress at Ohio State on April 25, 1959, 
of Charles Horsky, the well-known 
Washington, D. C., lawyer. 

From all of which one must conclude 
that not only natural law but church 
law have made a real place for them- 
selves in our modern law reviews. 


Rosinson-paTMAN ACT: In the 
Notre Dame Lawyer for December, 
1959 (Vol. 35, No. 1, pages 139-142), 
Edward W. O'Toole 
note on two recent cases involving geo- 
graphical price cuts ( Anheuser-Busch, 
Inc. v. Federal Trade Commission (Sev- 
enth Circuit) 265 F. 2d 677, and Ailas 
Building Products Co. vy. Diamond 
Block and Gravel Co., 269 F. 2d 950 
(10th Cir.) ). Anheuser-Busch dropped 
the price of its premium beer, Bud- 
weiser, in St. Louis to the price of 
Falstaff beer; Atlas Building Products 
undercut the price of cinder concrete 
blocks to the building trade in Las 
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Crices, New Mexico. The Supreme 
Court heard arguments in the An- 
he. ser-Busch case, Docket No. 389, on 
Merch 2 (28 Law Week 3253). Atlas 
Bu./ding Products is on application for 
iorari, Docket No. 468. If granted, 
ices are it would not be argued 
unt! the October, 1960, term. 


he two cases are very diffe,ent on 


ce 


their facts but Mr. O’Toole points out 
that statements of the Seventh Circuit 


I! 


ts Anheuser-Busch decision conflict 
with statements of the Tenth Circuit in 
its 4tlas Products opinion and he looks 
forward to a clarification of the law 
when the Supreme Court decides An- 
heuser-Busch, A valuable and timely 
Box 


note ($1.50 single copy; 185, 


\otre Dame, Indiana). 


Peacricas LAWYER: In the 
Practical Lawyer for December (Two 
Dollars a copy, $8.00 a year, $20.00 
for three years, 133 South 36th St., 
Philadelphia 4, Pennsylvania) two 
pieces catch my eye. The distinguished 
and able E. K. Gubin of the California 
District of Columbia Bars, tells 


you how and at what various stages 


and 


you can settle a claim under a Govern- 
ment contract. Since Mr. Gubin is an 
acknowledged expert in this very difh- 
cult and highly complicated field, even 
those of us who think we know all 
about it will profit from it. I know I 
have. The title is “Settling Govern- 
ment Contract Claims”. 

The other article in the December 
issue that I found both interesting and 
valuable is entitled “Tax Problems of 
the Practicing Lawyer”. All medical 
mistakes are made on doctor’s children 


and all educational ones on professor’s. 


AXATION: The last time it was my 
good fortune to read something of 
Martin Norr, it was a splendid study 


that he made in collaboration with 
Fr. Trowbridge vom Baur, General 


Counsel of the Navy, with respect to 
the subsidence of the Navy’s base at 


Long Beach, California. Anything Norr 
touches has a superlative quality. 
Much to his government's regret, 
Mr. Norr left the Navy's O.G.C. to 
become an Editor of the World Tax 
Series published by Little Brown of 
Boston. This is a project of Harvard 
School’s 


in Taxation. To date, books on taxation 


Law International Program 
in the United Kingdom, Brazil, Mexico 
and Australia have been published. 

In an article in the American-Swedish 
Monthly for November, 1959, pub- 
lished by the Swedish Chamber of 
Commerce of the United States, 8 East 
69th Street. New York. New York: 
single copy, 35 cents, Mr. Norr tells 
about Taxation in Sweden ($17.50) 
which has just been completed. It is in 
English and in writing it, Mr. Norr 
collaborated with Frank J. Duffy, of 
New York, 


Jonkoping, Sweden. 


Sterner, of 
Martin 
that Mr. Sterner is not only a Swedish 


and Harry 


tells me 


tax expert but also a landskamrerare 
of Jonkopings lan. Articles in the De- 
cember National Tax Journal and the 
January Harvard Business Review (ad- 
Field, Boston 63, 


Mass.: single copy, $2.00) also com- 


dress: Soldiers’ 
ment on the new Swedish tax study. 

Taxes in Sweden take about 27 per 
cent of national income as against 33 
per cent in West Germany. 32 per cent 
in France, 29 per cent in the United 
Kingdom and 241% per cent in the 
U.S.A. But Sweden is the only West- 
ern country that repealed its national 
sales tax and probably the only one 
not to have real property, excise and 
privilege taxes. All its taxes are income 
taxes. 

For instance, in darkest Suburbia, 
where the Norrs live outside of Boston, 
the local real property rate is $101.20 
per thousand. On a $10.000 house, you 
would pay $1.012.00 a year, whereas 
in Sweden the local income tax would 
be $32.50. However, in Sweden, you 
pay only a national and local income 
tax whereas in America, we all pay 
and pay. 


April, 1960 + 


Law Magazines 


Not only this, but the Swedes let you 
use one national form instead of fore- 
ing a fellow to make separate local 
This 


bureaucrats to collect both taxes. 


returns. results in one set of 


And the taxes in Sweden sound more 
sensible. There are no capital gain 
taxes on securities held over five years 
and on real property held over ten. 
But on assets held for a shorter period 
only a part of the gain is taxable and 
no tax at all is due on property you 
inherit. 


There are “Foreign Swedes”. These 
fellows live abroad but pay taxes only 
Thus, the 


new heavyweight champion, Ingemar 


on their Swedish income. 
Johannsson, plans to live in Switzer- 
land to save Swedish taxes. Our poor 
rich Americans on the Riviera must 
pay taxes on all their income and the 
Internal Revenue Department has a 
nice office at Paris to audit their 
returns. 

The maximum bracket is 80 per cent 
and this includes both the national and 
local income tax. But unmarried peo- 
ply pay less than married and if you 
use the company car you are taxed 
for it. Deductions are few. 

In the case of Swedish business, you 
can set up “investment reserves for 
economic stabilization”. A corporation 
aside income tax 
“up to 40% of its pre-tax profits”, and 


also obtain 


can set free from 


“an extra 10% investment 
deduction”. “There is every indication 
that use of these reserves contributed 
to a rise in private industrial invest- 
ment in Sweden at a time when it was 
declining elsewhere.” 

Martin Norr concedes 
“what works in Stockholm and Jonkop- 
Boston and 
Wichita”. nevertheless India was smart 


Granted as 


ing may not work in 
to copy some of these modern Swedish 
tax devices and so might we be. 
Martin Norr’s next task is to produce 
books in English describing the taxa- 
tion systems of France and Belgium. 


I can’t wait to read about them. 
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Midyear Meeting Activities 
Some forty or so members of the 
Junior Bar Conference were in attend- 
ance at the American Bar Association 
Midyear 20-21, 


in Chicago, Illinois. Passing for the 


Meeting, February 
moment the meetings of the Executive 
Council, which are described below, a 
Malone, 
Association President, and a re- 


luncheon featuring Ross L. 
past 
ception for Section Chairmen attended 
by approximately seventy-five persons, 
added to the success of the occasion. 
The wives of J.B.C. members at the 
meeting (to date the largest number of 
the fairer sex at a J.B.C. midyear meet- 
ing) had their own well received social 


gatherings. 


Executive Council Action 
In sessions lasting all day Saturday, 
half of Sunday, 


February 21, with Chairman Gibson 


February 20, and 
Gayle, of Houston, presiding, the Ex- 
ecutive Council heard reports of of- 
ficers, directors and committee chair- 
men. and took the following action: 

1. Authorized a Study to Revamp the 
J.B.C, Appointment System, Including 
Chairman-Elect System: Too much of 
the chairman’s time is needed every 
year, during the first months after he 
takes office, when the Conference’s pro- 
gram for the new term should be de- 
fined and put into motion, to work on 
committee appointments and other per- 
sonnel matters. Several concrete sug- 
gestions for expediting this bottleneck 
were forthcoming and will be helpful 
even under the existing organization. 
However, additional study of this sub- 
ject was directed to be given by the 
Scope and Correlation Committee, in- 
cluding consideration of amendments 
to the J.B.C. By-Laws to establish the 
position of Chairman-elect, with auto- 
matic assumption of the office of Chair- 
man. J.B.C. Director S. David Peshkin. 
of Des Moines, Iowa, is chairman of 
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this committee, which is to report at 
the 1960 Annual Meeting. 

2. Approved Four Affiliations: Af- 
the 
organizations 


filiation petitions by following 


junior bar were ap- 
proved: the Junior Section of the New 
Jersey State Bar Association (a state 
unit); the Junior Bar Section of the 
Nebraska State Bar Association (a 
state unit); the Charleston, South 
Carolina, Lawyers Club, membership 
in which is limited to lawyers not over 
within 


Charleston County, South Carolina (a 


35 years of age, residing 


local unit) ; and the Junior Bar Section 
of the McComb County Bar Association 
(Michigan) (a local unit). 

3. Considered Current Financial 
Problems: Although expenditures this 
year will, of course, be controlled so as 
not to exceed the budget allocation, this 
can be done only by reducing the ex. 
pense of the midyear meeting (which 
has been done) and by a continuation 
of the practice in the past few years 
where individual chairmen have car. 
ried out some business at their own 
expense. The actual travel expenses of 
the chairmen are not realistically pro- 
vided for in the budget. One of the 
most feasible and obvious ways in 
which the Association can benefit and 
grow is by the increased participation 
of its younger members as early in 
their careers as possible. One of the 
most obvious ways to accomplish this 
is through the activities of the J.B.C. 


For the the 


most part, interest of 








The above are the officers, directors, members of the Executive Council, 
Conference Assembly officers and liaison member of the Board of Gover- 
nors in attendance at the Midyear Meeting of the Junior Bar Conference. 

Front row, left to right: Harry Wright III, Director; Kirk McAlIpin, 
immediate past Chairman and Section Delegate; Egbert L. Haywood, 
Board of Governors; Gibson Gayle, Chairman; William Reece Smith, Jr., 
Vice Chairman; Kenneth J. Burns, Jr.. Secretary; James R. Stoner, Director. 

Back row, left to right: John G. Weinmann, 11th District; C. Paul Jones. 
8th District: George Peach Taylor, 5th District; Richard H. Allen, 6th Dis- 
trict: George B. Raup, Clerk of the Conference Assembly; Robert B. 
Keating, 10th District; Walter F. Sheble, D. C. District; Richard A. Higgins, 


Ist District: Robert S. 


Mucklestone. 9th District; Carl W. Nielsen, 2d 


District; Peter H. Beer, Speaker of Conference Assembly; Robert H. Me- 


Kinney, 7th District. 
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younger lawyer organizations, and 
thoir members is best encouraged by 
y« iodical and personal contact of the 
chairman with as many of those or- 
izations and their members as is 
fecsible and opportune. Too often in 
recent years the choice has been either 
to curtail this function by declining in- 
vilations and the like, or to carry it out 
at individual expense, depending upon 
the personal resources of the chairman. 

in the same vein, the increased reg- 
istration fee for the 1960 annual meet- 
ing (now $35) will no doubt deter 
participation of younger lawyers living 
in Washington, D. C., and surrounding 
areas. Cognizant of the factors which 
caused the Board of Governors reluc- 
tantly to increase the registration fee 
for the Washington meeting, the Coun- 
cil nevertheless authorized J.B.C. off- 
cers to discuss the increase in registra- 
tion fee and to see whether, at least for 
the future, a sliding scale of fees can be 
devised corresponding with the sliding 
scale of membership dues. The Council 
believes that the invitation of substan- 
tial numbers of lawyers of other coun- 
tries to Annual Meetings should not be 
made at the expense of discouraging 
attendance by young American lawyers. 

1. Encouraged Expansion of Activi- 
ties of Conference Assembly at 1960 
Peter H. Beer, of 


New Orleans, the Speaker of the Con- 


Innual Meeting: 


ference Assembly, reviewed plans to 
continue the development and evolu- 
tion of that body as the chief policy- 
making body of the J.B.C. and as the 
national forum for the young American 
lawyer. Delegates to the Assembly, 
who are designated by and represent 
the thirty-nine state and fifty-four local 
junior bar organizations affiliated with 
the Conference, will find an impressive 
program and noted speakers at their 
1960 sessions in Washington. 

5. Considered and Discussed Current 
Watters Before the House of Delegates: 
Continuing its Midyear Meeting policy 
of considering matters pending before 
the Association’s House of Delegates, 
primarily with reference to those 
matters having particular interest to 
younger lawyers, the Council received 
the report of this year’s Junior Bar 
delegate, Kirk McAlpin, and thereupon 
heretofore 


reaffirmed the positions 


taken by the Conference in favor of the 


following matters of current impor- 
tance: incentive pay for military law- 
yers, retaining Canon 35. without 
amendment, and recognition of legal 
services performed while in the Armed 
Services as credit for admission to the 
Bar. On the question of the reconsid- 
eration of last year’s Association report 
on pending bills to require independent 
appointment of counsel in courts mar- 
tial (H.R. 3455 and related matters), 
the Council also instructed the Section 
delegate to vote for reconsideration of 
this report only in the event that its 
advocates provide heretofore uncon- 
sidered information and materials per- 
taining to this question which should 
be considered by the Association in 
taking its position. 

6. Approved in Principle Legislation 
to Establish Navy J.A.G: J. Parker 
Connor, Washington, D. C.. chairman 
of the Military Services Committee, 
reviewed proposals to establish a Judge 
Advocate General Corps for the Depart- 
ment of the Navy, similar to those ex- 
isting in the Army and Air Force. The 
Council approved in principle legisla- 
tion designed to establish such a corps 
for the Navy, and authorized the Chair- 
man in the event such a bill is intro- 
duced, to aid and support its passage 
by the Congress of the United States. 

7. Authorized Expansion of Junior 
Bar Bulletin: At the request of George 
Roumell, Jr., Detroit, Michigan, and 
K. Hayes Callicutt, of Jackson, Missis- 
sippi, co-chairmen of the Projects Com- 
mittee, the Executive Council approved 
the publication of detailed bulletins to 
state and local affiliated units on suc- 
cessful and worthwhile junior bar proj- 
ects around the country, and authorized 
the officers to arrange the budget to 
carry out this function. This will mean 
additional bulletins this year as a fur- 
ther indication of interest in the success 
of local and state units and in the early 
and significant participation of young 
lawyers in organized bar activities. 

8. Adopted Plans to Increase J.B.C. 
{filiation: At the request of William 
R. Cogar, Richmond, Virginia, chair- 
man of the Affiliation Committee, the 
Council adopted plans to contact forty 
organized but unaffiliated units and 
thirty to forty large but unorganized 
cities. Chairman Gayle reported on the 
existing situation in Wisconsin, to the 
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effect that steps are being taken to or- 
ganize such a unit at the present time. 
He also expressed his hope that South 
Carolina, Montana, Washington, and 
others will also be organized and affili- 
ated by the time of the Annual Meet- 
ing. To pave the way for eventual affili- 
ation of the Junior Bar Section of the 
New York State 


was the consensus that the age limita- 


Bar Association, it 
tion of 35 years be waived, and Chair- 
man Gayle will report accordingly to 
the New York Section. The Junior Bar 
Section of the Federal Bar Association 
will send two delegates to Washington 
as a result of the approval by the House 
of Delegates at the Midyear Meeting 
of the Conference’s By-law amendments 
enacted at Miami, and in anticipation 
of approval at that time of its petition 
for affiliation. Council members were 
asked to continue to urge affiliation of 
units located in their respective dis- 
tricts. 

9. Adopted Plans to Promote Con- 
sideration of Clients’ Security Funds 
by State and Local Bar Associations: 
Upon the report of Richard F. Alden, 
of Los Angeles, and Stanley H. Siegel, 
of Lewistown, Pennsylvania, co-chair- 
J.B.C. 


Fund Committee, the Council adopted 


men of the Clients’ Security 
plans to encourage all state and local 
affiliated units to consider the establish- 
ment of such funds by their respective 
bar associations. The House of Dele- 
gates has already generally approved 
the principle of such funds, without 
opinion as to the provisions which the 
funds should include. The Association’s 
committee on this subject is cooperat- 
ing in this effort. Proposed forms of 
security funds have been received and 
are under study. Representatives will 
be designated in key areas where there 
is current interest in security funds. 
10. Expressed the Interest of the 
J.B.C. in Implementing Suggestions To 
Relieve Court Congestion: As a result 
National 
Conference on Judicial Selection and 


of the efforts of the recent 


Court Administration to spotlight the 
principles of court administration nec- 
essary to relieve congestion and im- 
prove the judiciary, the Council ex- 
pressed the desire to lend assistance 
wherever appropriate to implement the 
consensus of the National Conference. 
The Chairman was authorized to con- 
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tact the Section of Judicial Administra- 
seek 
Junior Bar Conference should do in 
this field. This follows the action of the 


Junior Bar Conference after the Arden 


tion to its advice on what the 


House Conference on Continuing Legal 
Education. As a result of steps taken 
during 1959 to assist in implementing 
the goals announced at that Confer- 
ence, practical legal education courses 
designed for newly admitted lawyers 
have been or will soon be conducted 
for the first time by Junior Bar affili- 
ated units in Michigan, Washington, 
D. C., Columbus, Ohio, and Chicago, 
Illinois. More courses in other areas, 


as well as repeat courses, are being en- 
couraged and no doubt will be con- 
ducted in the future. These courses 
have been conducted by the junior bar 
organizations in Florida, Mississippi, 
Connecticut, and Georgia since before 
the Arden House Conference. 

11. Approved Plans for Participation 
in the Portland, Oregon, Regional Meet- 
ing: Under the supervision of Robert 
S. Mucklestone, of Seattle, Washington. 
Executive Council Representative of 
the Ninth District, plans for participa- 
tion in the Portland, Oregon, regional 
meeting are progressing. The program 


will be on Tuesday morning, May 24, 


and will be announced in detail in the 
May issue of the JOURNAL. 


By-Law Amendments 
Approved 
The By-laws 


adopted by the Conference Assembly 


amendments to the 


at the 1959 Annual Meeting in Miami 
Beach were approved without modifi- 
cation by the Board of Governors and 
the House of Delegates at the Midyear 
Meeting and are now in effect. Copies 
of the By-laws as amended are avail- 
able upon request to the Junior Bar 
Conference, American Bar Center, 1155 
East 60th Street, Chicago 37, Illinois, 


Notice of Junior Bar Conference Elections 


In accordance with Section 6.1 of 
the By-laws of the Junior Bar Confer- 
ence, notice is hereby given that elec- 
tions to fill vacancies in the positions 
of Chairman, Vice Chairman. Secre- 
tary, and representatives of even num- 
bered districts on the Executive Coun- 
cil will be held in Washington, D. C., 
on August 29, 1960, at the annual 
meeting of the Junior Bar Conference. 

In accordance with Section 6.2(b) 
of the By-laws, nominating petitions 
for the offices of Chairman, Vice Chair- 
man, and Secretary must be submitted 
1960. to the 
present Conference Chairman. Gibson 


Bank of the 


Building. Houston 2, Texas, and a con- 


on or before June 26, 


Gayle. Jr., Southwest 
formed copy of each petition must also 
be submitted to the National Secretary. 
Kenneth J. Burns, Jr., Suite 3300. 135 
So. LaSalle Street, Chicago 3, Ill. The 
petition for each candidate must be 
endorsed by at least 20 members of the 
Conference, and a brief biographical 
sketch of the background and qualifica- 
tions of the candidate should be in- 
cluded. Incumbents are not eligible for 
re-election. A candidate for the office 
of Vice Chairman must have at least 
two years of eligibility remaining in 
the Conference. Any member of the 
Conference in good standing is eligible 
for the office of Secretary provided he 
will not. during his term of office, be- 


come ineligible in the Conference by 
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virtue of his age. Membership in the 
Conference terminates automatically at 
the end of the calendar year within 
which a member attains 36 years of 
age. 

In accordance with Section 6.2(a) 
of the By-laws, nominating petitions 
with respect to Executive Council 
vacancies shall be submitted to the in- 
cumbent Council member on or before 
June 26, 1960, and conformed copies 
thereof shall be forwarded to both the 
National Chairman and Secretary by 
the same date. The petition for each 
candidate must be endorsed by at least 
twenty members of the Conference who 
are residents of the respective Council 
district for which the petition is sub- 
mitted, and must contain a brief bio- 
graphical sketch of the background and 
candidate. No 


person who has been elected to serve a 


qualifications of the 


full term as a member of the Executive 
Council is eligible for election as a 
member of the Council. Each member 
of the Council is required to have his 
main office in the district which he is 
elected to represent. Except in the 
event there are no other nominations, 
be elected to the 


Council who shall have his main office 


no candidate shall 


in the same state in which the retiring 
Council member has his main office. 
In the event no petition is filed for a 
Council vacancy pursuant to Section 
6.2(a), or in the event that no candi- 
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date by petition is personally present 
at the annual meeting, the caucus of 
delegates to the Council Assembly pres- 
ent from the Council district involved 
may nominate and elect any qualified 
member present at the annual meeting. 
The incumbent Council representatives 
for the districts as to which vacancies 
will be filled in Washington on August 
26, 1960, are as follows: 
Second District— 
Carl W. Nielsen 
36 Pearl Street 
Hartford, Connecticut 
Fourth District-— 
Walter R. Tabler, Jr. 
Equitable Building 
Baltimore 2, Maryland 
Sixth District— 
Richard H. Allen 
Commerce Title Building 
Memphis 3, Tennessee 
Eighth District— 
C. Paul Jones 
Federal Courts Building 
St. Paul 2, Minnesota 
Tenth District— 
Robert B. Keating 
Majestic Building 
Denver 2. Colorado 
Twelfth District— 
Richards D. Barger 
Edison Building 
Los Angeles 53, California 
KENNETH J. Burns, Jr. 
Secretary 
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Proceedings of the 1960 Midyear Meeting 


of the Association’s House of Delegates 


First Session 


rm 
[He HOUSE OF DELEGATES of 
Bar held 


three sessions during its 1960 Midyear 


the American Association 
Meeting at the Edgewater Beach Hotel 
in Chicago. The Chairman of the 
Smith, Jr., of 
Newark, New Jersey, presided through- 


House, Sylvester C. 


out. 

The first session opened at 10:00 
4.M. on February 22 with the roll call, 
the approval of the roster of members, 
introduction of new members, and the 
approval of the record of the last meet- 
ing of the House. 

The Secretary of the Association, 
Joseph D. Calhoun, of Media, Pennsyl- 
vania, read a letter of greeting from 
the Lord Chancellor of Great Britain, 
Viscount Kilmuir. 

Three of the 
House offered resolutions which were 
referred to the House’s Committee on 
Draft, and the first debate of the meet- 
ing occurred when George E. Beech- 
wood, of Philadelphia, protested that 
one of the resolutions was not in order. 
Mr. Beechwood contended that it was 


individual members 


virtually identical to a resolution re- 
ferred by the House to the Committee 
on Unauthorized Practice of Law at the 
Annual Meeting in Miami last summer. 


The House of Delegates is the Association’s policy-making body, 
composed of approximately 250 lawyers representing state bar associ- 
ations, qualified local bar assoviations, and a number of other organi- 
zations of the legal profession in the United States in addition to State 
and Assembly Delegates who are elected directly by the individual 
members of the Association. The House of Delegates thus represents 
a large majority of the members of the legal profession in this country. 

On these pages we present a summary of the latest meeting of the 
House, held in Chicago in February. The account contains the text of 
all resolutions adopted by the House. 


The Chair ruled that the resolution was 
not the same as the earlier resolution 
and this ruling was sustained when Mr. 
Beechwood appealed from the ruling of 
the Chair. The resolution in question 
dealt with estate planning by banks 
and trust companies and was submit- 
ted by Allen Spivock, of San Francisco. 

On motion of Osmer C. Fitts, of 
Brattleboro, Vermont, the Chairman of 
the Committee on Rules and Calendar, 
the House voted to adopt the printed 
calendar as the order of the day, except 
for allotting a different order to one 
item, and, in the case of five late re- 
ports, to waive the rule requiring pre- 
sentation of Section and Committee re- 
ports to the Board of Governors before 
they are introduced in the House. 


President’s Report 

The report of Association President 
John D. Randall, of Cedar Rapids, 
lowa, mentioned the activities planned 
1960, and the 
visit of some 1,400 members of the 


for Law Day, May 1, 


legal profession from Britain, in con- 
nection with the 1960 Annual Meeting 
in Washington, D. C., next August. 

Albert E. Jenner, Jr., of Chicago, in- 
troduced Mr. S. S. Shaikh, of Karachi, 
Pakistan, a lawyer visiting this coun- 
try, who spoke briefly. 
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Treasurer’s Report, 
Budget Committee 

The reports of the Treasurer and the 
Budget Committee were received and 
filed. Mr. 


vania, expressed concern over the in- 


Beechwood, of Pennsyl- 


crease from $15 to $35 of the registra- 
tion fee for the Annual Meeting. This 
might pose a problem for younger 
members of the Association, he de- 
clared. Robert K. Bell, of Ocean City, 
New Jersey, explained that the increase 
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A Meeting of the House 


of Delegates 








was needed to provide for the enter- 
tainment of the British guests at the 
1960 Annual Meeting, but that it was 
not expected that the registration fee 


would be as high in the future. 


Editor-in-Chief 
of the Journal 

Tappan Gregory, of Chicago, Editor- 
in-Chief of the AMERICAN Bar Assoct- 
ATION JOURNAL, made an oral report 
which recalled the first issue of the 
JOURNAL as a monthly publication forty 
years ago. That issue contained sixty- 
four pages. six articles and no adver- 
tising, while the March, 1960, issue 
will have an advertising revenue of 
about $10,500. Explaining the policy 
of the Board of Editors, Mr. Gregory 
declared that “We think 


don’t we 


Add 


should have a trade journal. We don’t 
think we should make of our JOURNAL 
a house organ or a law review, nor yet 
perhaps a primer on how to practice 
law in fifty different states, but we are 
trying our best to maintain a fair 
balance between scholarly articles and 
so-called bread-and-butter material.” 
When Mr. Gregory had finished his 
report, Chairman Smith reminded the 
members of the House that the first 
Editor-in-Chief of the JOURNAL as a 
monthly publication was S. S. Gregory, 


the father of the present Editor-in- 


Chief. 


Association Dues 
Increased 25 Per Cent 

On motion of Glenn M. Coulter, of 
Detroit, the Treasurer of the Associ- 


American Bar Association Journal 


ation, the House then voted to increase 
Association dues by 25 per cent, mak- 
ing an increase from $16 to $20 an- 
nually for senior members, with a cor- 
responding increase from $8 to $10 
for members admitted to the Bar less 
five but 
years. Members admitted to the Bar 


than years, more than two 
less than two years will pay $5 instead 
of $4. The increase will be effective 


July 1, 1960. 


Committee on 

Lawyers in the Armed Forces 
The Chairman of the Committee on 

Lawyers in the Armed Forces, John P. 

Bracken, of Philadelphia, reported that 

his Committee had five resolutions. The 

first three of these, adopted without 





debate, read as follows: 


I. 

That the House approve the bill, 
iow pending in the Bureau of the 
Budget, to establish a Judge Advocate 
General’s Corps for the Navy. 


Il. 

That legislation prepared by this 
Committee to provide for the procure- 
ment and retention of Judge Advocates 
and law specialist officers for the Army, 
Navy, Air Force, and Coast Guard be 
approved. 

Ill. 

That the resolution proposed by 
Sidney Z. Searles of New York City 
at the Assembly of the 1959 Annual 
Meeting to the effect that the Associ- 
ation seek legislation to provide for 
direct commissions in the Armed Forces 
for those men and women who enter 
the Armed Forces subsequent to their 


made in such a Career Program for 
Professional Training, Professional 
Recognition, and Professional Compen- 
sation. 

Specifically the American Bar Asso- 
ciation recommends the following Ca- 
reer Program for Lawyers in Uniform 
who are performing legal duties: 

A. Professional Training 


1. Officer Candidate School Training 
(basic military training) shall be 
a prerequisite for commissioning 
of officers in the rank of Captain 
(Army/Air Force/Marine Corps) 
or Lieutenant (Navy/Coast 
Guard) or below. The intent be- 
ing that military lawyers should 
be indoctrinated as to the require- 
ments, responsibilities and mis- 
sions of their respective services 
and develop a basic understand- 
ing and appreciation of military 
discipline. 

2. Lawyers in Uniform shall be en- 
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Advocate Corps in the Navy (in- 
cluding the Marine Corps). 

4. There shall be recognition given 
to outstanding or exceptional pro- 
fessional attainment in a manner 
comparable to recognition of out- 
standing or exceptional military 
attainment. 

C. Professional Compensation 

1. The compensation of the Lawyer 
in Uniform shall be such as to 
permit the Services to procure the 
younger lawyers needed and to 
retain the older Lawyers in Uni- 
form whose competency and pro- 
fessional abilities have been estab- 
lished. This can best be accom- 
plished by the adoption by the 
Congress of the Incentive Com- 
pensation Bill proposed by the 
American Bar Association. 


Mr. Bracken said that his Committee 


having been admitted to the Bar be 
not approved. 


had worked for two years on its Career 
Incentive Program, which he referred 
to as a “Magna Charta” for the lawyers 
in the military. 


couraged to take and shall be 
entitled to take at government ex- 
pense graduate training in spe- 


The first of the above resolutions en- ae 
cialized fields of law such as Aero- 





dorsing legislation to create a Judge 
Advocate General’s Corps for the Navy, 
was approved after the House had 
waived the rule requiring copies of all 
legislation for which endorsement is 
asked. Mr. Bracken explained that the 
House had repeatedly endorsed the 
principle of a Judge Advocate General’s 
Corps for the Navy and that the bill 
to accomplish this will come before 
Congress very soon. 

Mr. Bracken then presented his next 
resolution, which was as follows: 


a¥. 


That the following statement be 


nautic and Astronautic Law, In- 
ternational and Comparative Law, 
Oil and Gas Law, Patent Law, 
Tax Law, etc. as well as courses 
of instruction in the field gener- 
ally referred to as “Continuing 
Legal Education”. These courses, 
where appropriate, shall be taken 
at private institutions of learning. 
. Lawyers in Uniform shall be en- 
couraged to take and shall be 
entitled to take at government 
expense graduate training in spe- 
cialized fields other than law such 
as Ordinance, Engineering, Nu- 
clear Energy, Foreign Affairs, etc. 
Courses of instruction in these 
subjects may be taken either at 


w 


The House voted to adopt the reso- 


lution. 


Mr. Bracken’s last proposal was the 


following: 


v: 

That the following statement be 
adopted as a statement of the policy 
of the Association with respect to the 
subject of “Subsidized Education in 
Law for Commissioned Officers in the 
Armed Forces”: 

1. The American Bar Association’s pres- 
ent opposition to education in law 
looking toward a bachelor’s degree 
in law for commissioned officers will 
only be re-evaluated in the light of 
the procurement and retention ex- 


icrease adopted as a statement of the policy military installations or at private periences of the Services after the 
|, mak- of the Association on the subject of institutions of learning. Career Incentive Program suggested 
20 an- “Career Incentives for Lawyers in the B. Professional Recognition by this Committee has been in effect 
a cor- Armed Forces”: 1. Lawyers in Uniform who have for six full years. 

The American Bar Association rec- earned a degree in law at their 2.1f at that time there is a demon- 
to $10 ommends the promulgation by the De- own expense shall be given three strated need for the reinstatement 
ar less fense Department of a Career Program years credit for purposes of pay of such a program then the follow- 
in two for Lawyers in Uniform in order to and promotion. ing minimum requirements will be 
re Bar attract to the Several Services the de- 2. The professional attainments and urged upon the Congress by the 
sirable young lawyers needed to meet qualifications of Lawyers in Uni- American Bar Association: 
instead the increasing demands on their uni- form shall be given primary con- (a) Any and all candidates for such 
fective formed legal staffs and, of even greater sideration in selection for promo- training must first take and success- 

importance, to enable them to retain tion. Whenever an officer charged fully pass the Princeton Legal Apti- 
in uniform those whose competency with the making of an efficiency tude Tests. 
and professional abilities have been fitness report on a Lawyer in Uni- (b) Open competitive arrangements 
established. form is not himself a Lawyer in shall be provided to the end that the 
The American Bar Association urges Uniform, the Judge Advocate Gen- selection processes would permit all 
ces that such a program recognize the fact eral will cause a concurrent re- career officers to receive equitable 
ttee on that the Lawyer in Uniform is a dedi- port to be filed on the Lawyer in consideration. 
ohn P. cated man, educated at graduate level Uniform in question commenting (c) All officers selected must be 
d th and a member of one of the great on the latter’s professional attain- Lieutenants (Junior Grade) in the 
oa time-honored professions. ments and proficiency during the Navy or Coast Guard, or First Lieu- 
ns. The The American Bar Association feels reporting period. tenants in the Army, Air Force and 
vithout that tangible provisions should be 3. There shall be established a Judge Marine Corps; and no candidate 
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shall be considered if he has had 
commissioned 


over five years of 
service when selected. 
(d) Upon completion of the training 
in law. all graduates of such a pro- 
gram shall be required to take a bar 
examination in a jurisdiction of his 
own choice and, upon successfully 
passing that examination, obligate 
himself to serve on active duty for 
a minimum period of six years before 
tendering his resignation from the 
Service. These six years of obligated 
service shall commence on the date 
the officer is notified of his passing 
must be 
served in a law assignment and as 


a bar examination and 
a member of the legal corps of his 
Service. Upon the completion of his 
obligated six years of duty as a 
the officer must 
continue to serve in law assignments 


military lawyer, 
if he elects to remain on active duty. 
No change will be permitted from 
line or command functions to law 
duties or vice versa. 

(e) The administration of the pro- 
gram for education in law of com- 
missioned officers shall be under the 
full direction and administrative con- 
trol of the Judge Advocates General 
of the respective Services. 


Peter H. Holme, Jr.. 


moved that this proposal be referred to 


of Denver, 


the Section of Legal Education and 
Admissions to the Bar. He was not 
opposed to the resolution, he explained, 
but since it was intimately related to 
legal education, it should be considered 
by the Section. 

Ashley Sellers, of Washington, D. C.. 
said that this was not a new matter and 
that the House had gone on record in 
1956 as being opposed to subsidization 
of legal education for officer personnel 
in the Armed Forces. The Committee’s 
recommendation, he said. was a “very 
sagacious dealing with a very practical 
aspect” of the problem, and should be 
adopted. 

Cody Fowler, of Tampa, agreed with 
Mr. Sellers, noting that the recommen- 
dation was in accord with a recom- 
mendation of the Hoover Commission. 

Franklin Riter, of Salt Lake City. 
declared that a referral now would be 
interpreted as a weakening of the Asso- 
ciation’s earlier position, 

The 


motion to refer and adopted the resolu- 


House then voted down the 


tion with one minor amendment offered 
on the floor and accepted by Mr. 


Bracken. 
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Rules and 
Calendar Committee 

Osmer C. Fitts, of Brattleboro, Ver- 
mont, Chairman of the Committee on 
Rules and Calendar. made an oral re- 
port and offered the following recom- 
mendation, which was adopted without 
debate: 


No further consideration shall be 
given to the creation in the American 
Bar Association of a class of member- 
ship or associate membership for for- 
eign lawyers. 


Committee on 
Clients’ Security Fund 

The Chairman of the Committee on 
Clients’ Security Fund, Theodore Voor- 
hees. of Philadelphia, reported that 
much progress was being made in set- 
ting up Clients’ Security Funds in the 
various states. The funds are established 
by bar associations to reimburse clients 
in the rare case of embezzlement by a 
lawyer, the theory being that such an 
embezzlement creates a debt of honor 
on the part of the whole profession. 
Whereas only Vermont had a clients’ 
security fund a year ago, Mr. Voorhees 
reported, funds are now in existence or 
are in the process of being set up in 
Illinois, Washington, Colorado, New 
Mexico, Virginia, Indiana, Kentucky, 
Pennsylvania and New Hampshire. He 
predicted that most states would follow 
suit. 


Committee on 
Scope and Correlation 
Edward G. Knowles. of 


Chairman of the Committee on Scope 


Denver. 


and Correlation of Work, made a brief 
oral report for that group and offered 
the following, which was adopted: 


That the study of Outer Space Law 
be left in the Section of International 
and Comparative Law. 


Committee on 
Court Congestion 
The Committee on Court Congestion 
reported through its Chairman, John 
Eckler, of Columbus. Ohio. Mr. Eckler 
said that 10.000 copies of the pamphlet. 
Ten Cures for Court Congestion, had 
been distributed and that it was meet- 
reactions 


ing with favorable 


every- 
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where. “Many judges and many associ- 
ations have suggested that it is what 
they have looked for, and that it will 
be helpful to them’, he said. 


Section of 
Antitrust Law 

Albert E. Blashfield, of Ann Arbor, 
Michigan, on behalf of the Section of 
Antitrust Law, moved to approve an 
amendment to that Section’s By-laws. 
The motion carried. 


Committee on 
Membership 

S. David Peshkin, of Des Moines. 
Chairman of the Membership Commit- 
tee, reported that the Association’s 
membership stood at an all-time high 
of 95,500, making the Committee’s goal 
of 100,000 members by the time of the 
Annual Meeting a “very realistic one”. 
He announced that the membership de- 
partment has inaugurated a series of 
awards for state bar associations hav- 
ing a large percentage of members in 
Gold 


presented in 


the American Bar Association. 


certificates have been 
Nevada and Delaware, which have 95 
and 80 per cent enrolled in the Ameri- 
can Bar Association respectively, he re- 
ported, while the states of Alaska, New 
Mexico, Arizona, North 
Dakota and been 


awarded silver certificates for being 


Wyoming, 
Louisiana have 
over 60 per cent. Virginia, Vermont. 
Hawaii, New Hampshire, Maryland. 
Rhode Island, West Virginia, Wash- 
ington, Oregon, Idaho, lowa and Con- 
necticut have over 50 per cent, Mr. 
Peshkin added. 


Committee on 
Traffic Court Program 
The 


Trafic Court Program was delivered 
5 


report of the Committee on 
by the Committee’s Chairman, Albert 
B. Houghton, of Milwaukee. Mr. 
Houghton called attention to the Law- 
yer-Laymen Conferences on _ Traffic 
Courts held in Los Angeles and Ohio 
and those scheduled for Portland, Ore- 
gon, and Houston, Texas. He moved 
adoption of the following, which was 


approved without debate: 


That the Association encourage all 
state bar associations to promote 
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Lawyer-Layman Conferences on traffic 
ourts and traffic safety on a statewide 


asis. 


Committee on 
Economics of Law Practice 

john C. Satterfield. of Yazoo City, 
Mississippi, Chairman of the Commit- 
tee on Economics of Law Practice, 
made a progress report for that Com- 
mittee. He that 


545.000 copies of the 


noted more than 
Committee’s 
series of pamphlets on the economics 
of law practice had been distributed 
and that three more pamphlets will be 
ready soon. He reported that the Com- 
mittee was studying the feasibility of 
creating a Bureau of Legal Economics 
to provide permanent service to mem- 
hers of the profession, and had con- 
with the Board 


about the matter. 


sulted of Governors 
Secretary Calhoun reported that the 


Board of Governors had authorized 
appointment of a subcommittee of the 
Board to study the proposal for a 
Bureau of Legal Economics. 


The House recessed at 12:35 P.M. 


Second Session 
The second session of the House con- 
vened at 2:10 p.m. on February 22. 


Section of 
Taxation 

The first order of business this ses- 
sion was the report of the Section of 
Taxation, given by William R. Spofford, 
of Philadelphia, the Chairman. Mr. 
Spofford’s first recommendation was 
the following, which was approved 
without debate: 


That Article VI of the Section’s By- 
Laws be amended as shown in the 
Section’s report. giving authority to the 
Council to act for the Section between 
meetings. 


The Section had three legislative rec- 
ommendations. all of which were ap- 
proved by the House: 


I. 

Resotvep. That the American Bar 
Association recommends to Congress 
that it do not enact (at this time) the 
provisions of Section 101 (relating to 
Legal Life Estates and Other Termi- 
nable Interests), Section 108 (relating 
to Gifts, Bequests, etc. of Specific Sums 
of Money, or of Specific Property) so 


far as it relates to proposed Section 
663(a)(2) of the Internal Revenue 
Code of 1954. and Section 113 (relating 
to Multiple Trusts) of H.R. 9662 until 
such time as persons affected may have 
sufficient opportunity to consider these 
provisions and make appropriate com- 
ments to the committees of 
Congress: and 

Be Ir FurtHer Resorvep, That the 
Section of Taxation is directed to urge 


proper 


this recommendation upon the proper 
committees of Congress. 


Il. 

Reso.tvep. That the American Bar 
Association oppose the enactment of 
15 of the Technical Amend- 
ments Act of 1960 (H.R. 9625 and 
H.R. 9626), relating to the issuance of 
preliminary deficiency letter or notice 
of deficiency; and 

Be It FurtHer Resorvep. That the 
Section of Taxation is directed to urge 
upon the proper committees of Con- 
gress that Section 15 of the Technical 
Amendments Act of 1960 (H.R. 9625 
and H.R. 9626) not be enacted. 


III. 

Resotvep. That the American Bar 
Association opposes the enactment of 
Section 16 of the Technical Amend- 
ments Act of 1960 (H.R. 9625 and 
H.R. 9626), relating to the require- 
ments that suit be instituted with re- 
spect to claims for refund within six 
years after filing the claim for refund, 
regardless of whether or not the Treas- 
ury Department has notified the tax- 
payer of its disallowance of the claim; 
and 

Be Ir FurtHer Resoivenp, That the 
Section of Taxation is directed to urge 
upon the proper committees of Con- 
gress that Section 16 of the Technical 
Amendments Act of 1960 (H.R. 9625 
and H.R. 9626) not be enacted. 


Section 


Mr. Spofford also reported on a 
resolution referred to the Section at 
the Annual Meeting in Miami. The 
resolution favored amending the In- 
ternal Revenue Code so as to provide 
for a 30 per cent credit on the income 
tax for amounts paid as tuition or fees 
to tax-free institutions of higher edu- 
cation. Mr. Spofford requested that 
the Section be given more time to 
study this proposal. The matter had 
been considered by the Section’s Coun- 
cil, he said, but it was far too impor- 
tant to be acted upon hastily. An ex- 
tension of time would make it possible 
for the matter to be placed before the 
membership of the Section at the An- 
nual Meeting. The House voted to grant 
the extension of time. 
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On motion of Mr. Coulter, the House 


then stood for a moment of tribute to 
George Washington, whose birthday 


it was. 


Section of 
Legal Education 


Peter H. Holme. Jr., of Denver, gave 


an oral report and offered the follow- 


ing recommendations which were 


adopted without debate: 


1F 

That the House of Delegates give 
full approval to the recommendation 
of the Section for accrediting Suffolk 
University School of Law at Boston, 
Massachusetts. 

II. 

That the House of Delegates approve 
the recommendation of the Section that 
Duquesne University School of Law of 
Pittsburgh, Pennsylvania, be provision- 
ally approved by the American Bar 
Association, subject to annual inspec- 
tions at the expense of the school until 
full approval be given. 


Committee on 


Federal Judiciary 
Bernard G. Segal, of Philadelphia, 


the Chairman of the Committee on 


Federal Judiciary, reported orally. He 
praised the Department of Justice for 
its policy of asking the Association for 
an assessment of the qualifications of 


every candidate considered for ap- 


pointment to the federal Bench and de- 
plored the fact that the omnibus judge- 
ship bill has still not been passed. He 
moved adoption of the following reso- 
lution, which carried without debate: 


Wuereas, There is a desperate and 
mounting need for additional judge- 
ships. created by the quantity and 
complexity of litigation, in certain of 
the United States Courts of Appeals 
and District Courts; and 

Wuereas, The consequent delay in 
bringing cases to trial in such courts 
is causing serious hardship to litigants 
in cases pending therein; and 

Wuenreas, Critical conditions of court 
congestion in these courts have placed 
such burdens on judges now serving 
as seriously to impede the efficient per- 
formance of the judicial function, 

Now, therefore, be it 

Resotvep, That the House of Dele- 
gates of the American Bar Association, 
in meeting assembled, urges the Con- 
gress of the United States, as a matter 
of the most critical public interest, 
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promptly to enact legislation embody- 
ing the recommendations of the Judi- 
cial Conference of the United States 
for the creation of additional judge- 
ships in the United States Courts of 
Appeals and District Courts. 

Reso.tvep FurtHer, That the Chair- 
man of the Standing Committee on 
Federal Judiciary is authorized and 
directed to appear before the respec- 
tive Committees on Judiciary of the 
United States Senate and the House 
of Representatives, or any Subcommit- 
tees thereof, in support of such legis- 
lation. 

Reso_veD FurtTHER, That copies of 
this Resolution shall be to the 
President of the United States, the Vice 
President of the United States, the 
Speaker of the House of Representa- 
tives, and the respective Chairmen and 
members of the Senate and the House 
Committees on Judiciary. 


sent 


Deputy Attorney General Lawrence 
E. Walsh spoke briefly in support of 
the resolution, noting that the popula- 
tion of the country has risen one third 
since World War II, that the number 
of automobiles has doubled and the 
number of traffic accidents is up 500 
per cent, and there are 50 per cent 
more lawsuits, while at the same time 
the number of judges has gone up only 


25 per cent. 


Committee on 
American Citizenship 
The of the 


American Citizenship was delivered by 


report Committee on 
Jerome S. Weiss, of Chicago, the Chair- 
man, who made an oral report stress- 
ing the responsibilities of lawyers in 


He 


nounced that the Committee was pre- 


promoting good citizenship. an- 
paring a citizenship handbook for the 
use of bar associations in their citizen- 


ship programs throughout the country. 


Committee on 
Professional Relations 
Dean Erwin N. 


bridge, Massachusetts, the Chairman of 


Griswold, of Cam- 
the Committee on Professional Rela- 
tions, made a progress report for that 
Committee. The hardest question in the 
problem of determining the line be- 
tween legal services and accounting 
practice. he said, involves the per- 
sons who are both lawyers and ac- 
countants, The Committee of Profes- 
sional Ethics is working with his Com- 
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mittee on that, he declared, and until 
that question is solved it will be hard 
to deal very clearly with other prob- 
lems facing the National Conference of 
Lawyers and Accountants. 


Junior 
Bar Conference 

At the request of Kirk McAlpin, of 
Savannah, the Conference 
Delegate of the Junior Bar Conference, 


Georgia, 


the House approved nine amendments 
of the Conference’s By-laws. 


Committee on 
Regional Meetings 

Thomas J. Boodell, of Chicago, the 
Re- 


gional Meetings, reported for that Com- 


Chairman of the Committee on 
mittee. He declared that the Memphis 
Regional Meeting held last November 
was an outstanding success and he 
spoke of the plans for Regional Meet- 
ings in Portland, Oregon, in May and 
Houston, Texas, in November. 


International Unification 
of Private Law 

Joe C. Barrett, of Jonesboro, Arkan- 
sas, Chairman of the Committee on 
of Private 


Law, outlined the history of his Com- 


International Unification 
mittee which was created two years ago 
to study what is being done by various 
groups to provide greater uniformity 
in private international law as distinct 
from public international law. He de- 
clared that the Committee felt that the 
United States should be more active in 
the work of various international con- 
ferences which are working in this 
field. One of the great difficulties to be 
solved. he went on, was the result of 
our federal system of government, 
since the problems involved state laws 
that might be affected by any treaties 


made, but he was confident that a 
solution could be found. He had six 
resolutions to offer, only three of 


which were adopted. These were as 
follows: 
L 
It Is ReEsotvep by the American Bar 
Association that the Association is 
dedicated to the “Rule of Law” as the 
means of governing the relationship 
between nations and _ between indi- 
viduals of different nations, and_ be- 
tween one nation (or groups of nations) 
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and the individuals of other nations. 


Il. 

Extension of the “Rule of Law” in. 
dicates a need for a better understand. 
ing of foreign legal systems, co-opera- 
tion of American lawyers and business. 
men with their counterparts abroad, 
and for making American experience 
available to those now codifying their 
national laws, all of which points to a 
need for a more active participation by 
the United States in the deliberations 
of international groups giving consid- 
eration to greater uniformity in private 
international law. 


2 

It is recommended that there should 
be brought to the attention of the 
American Bar Foundation the increas- 
ing activity in greater uniformity in 
private international law and the fact 
that the Foundation could perform a 
useful service by collecting and cata- 
loguing available material inter- 
national legal studies and by promot- 


on 


ing, in co-operation with universities 
having programs in international and 
comparative law, such further studies 
and research as would serve the needs 
of the Bar. Maintenance of a library 
of such material at one central location 
would be unique in this country and 
would be helpful to the Bar in deter- 
mining areas in which unification would 
be feasible and desirable. 

The Committee’s third resolution 
urged the United States to “join in 
sponsoring” activities of the Interna- 
tional Institute for Unification of Pri- 
vate Law and The Hague Conference 
The 


Board of Governors had recommended 


on Private International Law. 
that action on this recommendation be 
deferred. Mr. Riter, a member of the 
Board, explained that the Board was 
of the 


“sponsor” and was reluctant to see the 


uncertain limits of the word 
Association commit itself to any proj- 
ect that might rob the Association of 
control over its own policy. After some 
debate by Mr. Barrett and Mr. Murane, 
of Wyoming, the House voted 71 to 
65 to defer action. 

The Committee’s fourth resolution 
favored establishment of an advisory 
commission on unification of private 
international law to advise federal and 
state governments on the subject. The 
Board had also recommended deferring 
Mr. Barrett 
argued that its purpose was merely to 


action on this resolution. 


insure that lawyers participating in 
international conferences were compe- 
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tent and represented a cross section of 
tie country. In reply to a question put 
Ly William B. Cudlip, of Detroit, Mr. 
arrett said that the Government was 
juterested in these matters since it sent 
observers to the conferences. Arthur M. 
Boal, of New York City, declared that 
he felt that such matters should be 
“kept out of the governmental levels 
as far as possible and kept on the pro- 
fessional level’; he cited the uniform 
conventions of the International Mari- 
time Committee as an example of what 
could be done by private citizens. 

Chairman Smith explained that the 
Board of Governors felt that there 
should be a fuller explanation of what 
part the Association would be expected 
to play in such a commission. 

The House then voted 79 to 63 to 
follow the Board’s 
and defer action. 


recommendation 


Mr. Barrett withdrew his sixth reso- 
lution, which called for referral of the 
Committee’s report and its recommen- 
dations to the Section of International 
and Comparative Law for implementa- 
tion. 


Committee on 
Federal Legislation 

Robert W. Upton, of Concord, New 
Hampshire, delivered a progress report 
for the Committee on Federal Legis- 
lation, of which he is chairman. The 
Committee is charged with helping the 
general legislative program of the As- 
sociation in Congress. 


Unemployment and 
Social Security 

Earl F. Morris, of Columbus, Ohio, 
the Chairman of the Committee on Un- 
employment and Social Security, re- 
ported on developments in that field, 
especially the Forand Bill, which would 
provide hospitalization, nursing care 
and surgical benefits to citizens eligible 
for retirement and survivorship bene- 
fits under the Social Security Act. The 
House had gone on record against this 
legislation at the 1959 Annual Meeting. 


Jurisprudence 
and Law Reform 

The report of the Committee on Juris- 
prudence and Law Reform, given by 


Karl C. Williams, of Rockford, Illinois, 


asked for support of a constitutional 
amendment to clarify the ambiguity in 
the Constitution relating to the succes- 
sion of the Vice President to the presi- 
dency upon the death, resignation or 
disability of the President. The resolu- 
tion was as follows: 


Reso.tvep, That the American Bar 
Association approves the adoption of 
an amendment to the Constitution of 
the United States on the subject of 
Presidential Inability, whereby the fifth 
clause of Section 1 of Article II of the 
Constitution would be amended to read 
as follows: 

“In Case of the Removal of the 

President from Office, or his Death 

or Resignation, the said Office shall 

devolve on the Vice President. In 

Case of the Inability of the President 

to discharge the Powers and Duties 

of the said Office, the said Powers 
and Duties shall devolve on the Vice 

President, until the Inability be re- 

moved. The Congress may by law 

provide for the Case of Removal, 

Death, Resignation or Inability, both 

of the President and Vice President, 

declaring what Officer shall then be 

President. or in case of Inability, act 

as President. and such Officer shall 

be or act as President accordingly, 
until a President shall be elected or, 
in case of Inability, until the Inabil- 
ity shall be earlier removed. The 

Commencement and 

any Inability shall be determined by 

such method as Congress shall by 
law provide.” 

FurTHER Resotvep, That the Secre- 
tary of this Association 
copy of the foregoing resolution to 
each member of the Congress of the 
United States, and that state and local 
bar associations be notified of the ac- 
tion of the House of Delegates of the 
Association. 


termination of 


forward a 


In reply to a question asked by Paul 
W. Lashly, of St. Louis, Mr. Williams 
said that the Committee deliberately 
did not define what would constitute 
disability of the President. It was con- 
sidered unwise, he said, to “freeze into 
the Constitution” such a definition. 

Ben R. Miller, of Baton Rouge, asked 
the 
would have any effect upon the number 


whether proposed amendment 
of terms that a Vice President, who 
assumed the office of President, might 
serve. 

Mr. 
opinion it would have no effect. 

The House then voted to adopt the 
resolution, adding the final paragraph 


Williams replied that in his 
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which was suggested by the Board of 
Governors and accepted by the Com- 
mittee. 


W orld Peace 
Through Law 

Charles S. Rhyne, of Washington, 
D. C., Chairman of the Committee on 
World Peace Through Law, delivered 
an “information report” for that Com- 
mittee. He said that eighty-six state 
and local bar associations in this coun- 
try, and nearly eighty foreign bar asso- 
ciations, had created committees to pro- 
mote the idea of world peace through 
law. At present, the Committee’s work 
is broad, exploratory and educational, 
Mr. Rhyne said, and it has no concrete 
plans as yet. Mr. Rhyne said that the 
idea of world peace through law “is 
dramatizing for the first time in a tre- 
mendous way the big difference, the 
wide gap between us and the Russians”. 

Chairman Smith then presented 
W. W. Boulton, the Secretary of the 
General Council of the Bar, and Sir 
Thomas Lund, Secretary of the Law 
Society, who spoke briefly. 


Legal Services 
and Procedure 

Smith W. Brookhart, of Washington, 
D. C., the Chairman of the Committee 
on Legal Services and Procedure, re- 
ported on the status of legislation now 
pending before Congress to carry out 
the Association-endorsed recommenda- 
tions of the Hoover Commission, in- 
cluding proposals to establish a new 
Code of Federal Administrative Proce- 
dure, transfer the Tax Court to the 
judicial branch of the Government, 
and create a labor and a trade court. 


Section of Real Property, 
Probate and Trust Law 

The report of the Section of Real 
Property, Probate and Trust Law was 
delivered by J. Stanley Mullin, of Los 
Angeles, the Section Delegate. 

Mr. Mullin moved the adoption of 
the following: 


I. 

That the American Bar Association 
disapprove in their present form the 
provisions of Section (2) (b) of the 
Estates Article proposed by the De- 
partment of State for inclusion in fu- 
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ture treaties between the United States 
and foreign countries, said provision 
dealing with the rights of consular 
officers in the administration of estates 
involving nationals of their country, 
and providing as follows: 
“(2) A consular officer of the send- 
ing state may, within the discretion 
of the appropriate judicial author- 
ities and if permissible under the 
laws of the receiving state: 
* * * 
(b) administer the estate of a de- 
ceased national of the sending state 
who is not a resident of the receiving 
state at the time of his death, who 
leaves no testamentary executor, and 
who leaves in the receiving state no 
heir, provided that if authorized to 
administer the estate, the consular 
officer shall relinquish such adminis- 
tration upon the appointment of an- 
other administrator or upon the peti- 
tion of heirs having the majority 


interest in such estate; * * *” 
2. That the American Bar Associ- 


ation disapprove the Resolution of the 
Consular Law Society of New York, 
dated March 25, 1959, which proposes 
broader language than Section (2) (b) 
above for inclusion in future treaties 
between the United States and foreign 
countries, as follows: 
“A.A consular officer of the sending 
state may, if not prohibited by the 
laws of the receiving state, adminis- 
ter the of a decedent 
leaves no heir or testamentary 
ecutor in the receiving state and all 
of whose heirs are nationals of the 
sending state in the absence of an 
application for such administration 
by a person having superior rights 
under the laws of the re- 
ceiving state.” 


estate who 


eX- 


thereto 


Mr. Mullin explained that the resolu- 
tions deait with the draft of a proposed 
uniform treaty dealing with the rights 
of consular officers in handling the ad- 
ministration of probate estates of their 
nationals in foreign countries. The pro- 
visions of the treaties were of great 
importance to American lawyers, he 
pointed out, because probate matters 
are controlled by state, not federal, law. 
The Section had informally called the 
problem to the State Department’s at- 
tention in 1956, Mr. Mullin went on, 
and the matter has been under consid- 
1959, the Consular 
Law Society of New York submitted a 
recommendation to the State Depart- 
ment which, instead of drawing atten- 
tion to the local law of our fifty states, 
went in the opposite direction and in 


eration since. In 
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effect recommended a grant to foreign 
consuls of broader rights, based solely 
upon the fact that heirs might be of 
the nationality of the decedent and dis- 
regarding their consents relating to 
He 


urged the House to adopt the resolu- 


domicile and local administration. 


tions, since conversations were soon to 
be conducted with the State Depart- 
ment and he thought that the repre- 
sentatives of the Section should speak 
for the Bar 
rather than simply as individuals. 


Richard H. 


Haven, Connecticut, the Assistant Secre- 


American Association 


Bowerman, of New 


tary of the Association, reported that 
the Board of Governors recommended 
that action be deferred on these recom- 
mendations. 

Mr. Riter, of Salt Lake City, declared 
that he thought the resolutions should 
be adopted. This is a “brilliant example 
of the vicious results of the treaty law”, 
he declared. 

The House then voted to adopt the 
resolutions. 


Committee on 
Legal Aid Work 
W. Kuhn, of Memphis, 


Chairman of the Committee on Legal 


Edward 


Aid Work, reported orally for that 
Committee. He moved adoption of 
the following, which was carried with- 
out debate: 


The Defender system of every state 
should: 

1. Provide counsel for every indigent 
person unable to employ counsel 
who faces the possibility of the 
deprivation of his liberty or other 
serious criminal sanction: 

2. Afford representation which is ex- 
perienced, competent and zealous; 

3. Provide the investigatory and other 
facilities necessary for a complete 
defense; 

4.Come into operation at a_suffi- 
ciently early stage of the proceed- 
ings so as to fully advise and 
protect the defendant; 

5. Assure undivided loyalty by de- 
fense counsel to the client; 

6. Include the taking of appeals and 
the prosecuting of other remedies, 
before or after conviction, consid- 
ered by the defending counsel to 
be in the interest of justice; 


~] 


. Maintain in each county in which 
the volume of criminal cases re- 
quiring assignment of counsel is 
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such as to justify the employment 
of at least one full-time lawyer io 
handle the work effectively, a 
Defender office, either as a public 
office or as a quasi-public or pri- 
vate organization. 

8. Enlist community participation and 
responsibility and encourage the 
continuing cooperation of the or- 
ganized Bar. 


Mr. Kuhn’s oral report called atten- 
tion to the grant of $800,000 by the 
Ford Foundation to set up a program 
of giving law students some conception 
of the duty that the lawyer owes to 
provide sufficient legal aid to those who 
are unable to pay for it. This was not 
a legal aid grant, Mr. Kuhn declared. 
“It is more of a program for teaching 
the concepts of the profession to the 
students before they leave school.” 

Former Association President Loyd 
Wright, of Los Angeles, then spoke 
briefly, urging members of the House 
to attend the meeting of the Interna- 
tional Bar Association in Salzburg, 
Austria, July 4 to July 8. 


Committee on 
Professional Ethics 

Speaking for the Committee on Pro- 
fessional Ethics in the absence of its 
Chairman, James L. Shepherd, Jr., of 
Texas, Charles W. Pettengill, of Green- 
wich, Connecticut, moved adoption of 
the following recommendation: 


That the amendment to Canon 33 of 
the American Bar Association Canons 
of Professional Ethics, proposed by 
the Resolution presented by Dorothy 
Frooks of New York, to the Assembly 
of the American Bar Association by 
which the continued use of the name 
of a deceased or former partner as 
part of the firm name of a law partner- 
ship be declared unethical, be dis- 
approved. 


The recommendation was duly 
adopted. 


Committee on 
Unauthorized Practice 

F. Trowbridge vom Baur, of Wash- 
ington, D. C., the Chairman of the 
Committee on Unauthorized Practice 
of the Law, delivered an oral report on 
recent developments in that field. His 
report dealt largely with the activities 
of banks and trust companies in estate 
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planning and administration, where 
often the companies block out an estate 
plan and, when the customer is sold, 
then tell him that he must get his law- 
yer to draw the papers—‘“the implica- 
“that 


they feel they can give legal advice as 


tion being”, Mr. vom Baur said, 
to how an estate can be planned, as 
long as a lawyer is around to draw 
The Committee 
feels that a great deal of progress has 


the legal instruments”. 


heen made on these improper prac- 
tices, he said, but there is continuing 
pressure from corporations and lay 
agencies seeking to encroach on the 
practice of law. 


Report of 
Board of Governors 

Secretary Calhoun announced that 
the Committee on Individual Rights as 
\ffected by National Security and the 
Committee on Communist Tactics, 
Strategy and Objectives, which had pre- 
sented opposing reports and recom- 
mendations in Miami for the handling 
of the difficult problems of passport 
procedures and federal employment 
security, had met jointly and agreed 
upon a report, which report had been 
approved by the Board of Governors. 

On motion of Henry J. TePaske, of 
Orange City, lowa, the House author- 
ized the President of the Association 
to transmit the joint recommendations 
of the two committees to the appropri- 
ate agencies of the Federal Govern- 
ment. 

Other actions contained in the report 
of the Board of Governors, all of which 
were approved by the House, included 
the following: 

Registration at the 1960 
Meeting is to be limited to members of 


Annual 


the Association, and no official badges 
are to be issued to any persons who are 
not registrants, except bar association 
secretaries who are not members of 
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the Association, exhibitors, authorized 


representatives of the press, and in- 
vitees of the Association; 

The invitation from the San Fran- 
cisco Bar Association and the Lawyers’ 
Club of San Francisco to hold the 1962 
Annual Meeting in San Francisco the 
week of August 6-10 was formally ac- 
cepted ; 

The Board also accepted an invita- 
tion to hold the 1964 Annual Meeting 
in New York City where the World’s 
Fair will be in progress; 

As authorized by the House at the 
1959 Annual Meeting, a long-term lease 
has been negotiated with the American 
Bar Foundation, under which up to 
$450,000 of the surplus of the general 
funds of the Association will be used in 
the construction of an addition to the 
American Bar Center. Other steps will 
be taken as may be necessary to pro- 
cure expanded facilities. Negotiations 
for a construction contract are under- 
way with Turner Construction Com- 
pany, which built the Bar Center. 

The meeting recessed at 5:30 P.M. 


Third Session 
The House reconvened for its third 
and final session at 10:00 A.M. on 
February 23. 
Secretary Calhoun announced that 


April, 1960 - 


the State Delegates, who had met 


earlier that morning, had nominated 
the following officers for the next As- 
sociation year: 
President-Elect, John C. Satterfield, 
Yazoo City, Mississippi; 
Chairman of the House of Delegates, 
Osmer C. Fitts, Brattleboro, Ver- 
mont; 


Secretary, Joseph D. Calhoun, Media, 


Pennsylvania; 


Treasurer, Glenn M. Coulter, De- 
troit, Michigan. 


Mr. Calhoun announced that the fol- 
lowing had been nominated for three- 
year terms on the Board of Governors: 

First Circuit, David A. Nichols, Cam- 

den, Maine; 

Second Circuit, Charles W. Petten- 

gill, Greenwich, Connecticut; 

Sixth Edward W. Kuhn, 

Memphis, Tennessee; 
Tenth Circuit, Edward E. Murane, 
Casper, Wyoming. 

J. Cleo Thompson, of Dallas, called 
attention to copies of Hatton W. Sum- 
ners’ new book, The Private Citizen 
and His Democracy, which had been 
delivered in the House. The book was 
published by the Hatton W. Sumners 
Foundation, of Dallas, and complimen- 


Circuit, 


tary copies were presented to the 
members of the House. 
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On motion of Ross L. Malone, of 
Roswell. New Mexico, the House voted 
to express its thanks and its esteem to 


Mr. Sumners. 


Committee on 

Military Justice 
The the 

Military Justice. delivered by the Chair- 


report of Committee on 


man of the Committee, Mason Ladd. 
of lowa City. lowa, stirred up the first 


debate of the morning. Dean Ladd 


proposed the following: 


Resoivep. That the House of Dele- 
gates of the American Bar Association 
reject the endorsement of H.R. 3455 
and the basic principles of the bill 
sponsored by the American Legion and 
that the House its endorse- 
ment of the Department of Defense 
Bill H.R. 3387 which has the approval 
of the Services, the Department of the 
and the United States Court 
of Military Appeals. with the further 
recommendation that the latter bill be 
implemented through the recommenda- 
tion of the Department of Defense. as 
a result of analysis and study being 
currently conducted, and that the spe- 
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cial committee be authorized to appear 
before committees of Congress to pre- 
Bar 


Association upon the proposed legis- 


sent the views of the American 


lation. 


Dean Ladd explained that both H.R. 
3455, the so-called American Legion 
Bill, and H.R. 3387, deal with changes 
in the jurisdiction of courts martial 
and both have the same objective of 
securing even better justice for persons 
subject to court-martial jurisdiction. 
He said that the opinion of the major- 
ity of that the 


Legion Bill overemphasized the adver- 


his Committee was 
sary features of courts martial and de- 
prived courts martial of jurisdiction 
(by providing for trials by civilian 
courts exclusively) in situations where 
it might be undesirable. 

Franklin Riter, of Salt Lake City, 
led the opposition to the resolution. 
He argued that the recent Supreme 
Court decisions holding that civilians 
could not be subjected to court martial 
in time of peace altered the entire pic- 
ture. The problem of military justice 
is a “cogent, live one”, General Riter 
declared. “It is one that this Associa- 
tion cannot and must not ignore. But 
I do believe that, in view of the work 
that the American Legion has done in 
this behalf. it is worthy of more recog- 
nition than is given by this resolution.” 
He moved to amend the resolution so 
as to omit the words “reject the en- 
dorsement of H.R. 
phrase commending H.R. 3455 to the 


3455” and add a 


committees of Congress for study. 
Dean Ladd said that he was forced 

to oppose General Riter’s amendment. 

He was sure that the American Legion 


Bill would be studied, he said, and it 
had focused attention on important 
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matters, but he did not believe that 
the recent Supreme Court decisions 
had any effect on either bill. 


John Ritchie III, of Chicago, the 
Delegate of the Judge Advocates Asso. 
ciation, declared that his organization 
agreed with Dean Ladd’s Committee 
on the matter. One thing which the 
Legion Bill would do, he said, is to 
make officers of the judge advocate 
general’s corps responsible directly to 
the General Counsel of the Department 
of Defense, instead of to their own 
commanding officers. Since judge ad- 
vocates are the commanders’ legal ad. 
visers, and only 40 per cent of their 
work is concerned with military jus- 
tice, it was felt that the Legion’s pro- 
posal was both unwise and unwork- 
able, Dean Ritchie said. 

Walter P. Armstrong, Jr.. declared 
that the Criminal Law Section was in 
favor of the resolution as presented by 
Dean Ladd, 

The House then voted down General 
Riter’s amendment and adopted the 


resolution as originally introduced. 


Debate on 
Connally Reservation 

The House then turned to the live- 
liest issue of the meeting—the report 
of the Committee on Draft on a reso- 
lution on the Connally Reservation of- 
fered by Roy E. Willy, of Sioux Falls, 
South Dakota, and ten other members 
of the House. The Connally Reserva- 
tion was added by the Senate to the 
treaty by which the United States ae- 
cepted the compulsory jurisdiction of 
the International Court of Justice: it 
provides that the jurisdiction of that 
Court “shall not apply to disputes with 
regard to matters which are essentially 
within the domestic jurisdiction of the 
United States of 
mined by the United States of Amer- 
In February, 1947, the House 


placed the Association on record as 


America as deter- 


ica’. 


favoring repeal of this reservation. 
Mr. Willy’s resolution would reverse 
the Association’s position and_ place 
it on record as opposing repeal of the 
Connally Reservation. 

Barrett, of Quincy, 
the Chairman of the 
Committee on Draft, which had con- 
sidered the resolution, moved that it 


Raymond F. 
Massachusetts, 
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be referred to the Special Committee 
on World Peace Through Law. 

Mr. Willy led off the debate, pointing 
out that there has been much discussion 
of the Connally Reservation recently, 
that Senator Humphrey has introduced 
a resolution in the Senate to repeal it, 
and that Senate hearings are now being 
Mr. 
Willy declared that referring the reso- 
lution to the World Peace Committee 
amounted to denying the House of Del- 


held on the question of repeal. 


egates an opportunity to consider the 
matter on its merits. 

Barnabas F. Sears, of Chicago, one 
of the sponsors of the resolution, de- 
clared that no one had yet suggested a 
reason for referring the matter to the 
World Peace Through Law Committee. 
He declared that the composition of 
the World Court made the retention of 
the Connally Reservation vital if we 
are to preserve our basic ideologies. 
Mr. Sears’ argument on this point was 
ruled out of order. The point of order 
was raised by Walter E. Alessandroni, 
of Philadelphia, and the chair ruled 
that Mr. Sears was arguing the merits 
rather than the motion to refer. 

General Riter, another sponsor of 
the resolution, declared that the sole 
whether the House wanted 
silent in face of the debate 
in Congress or whether it 
wanted to speak. 

Ross L. Malone, of Roswell, New 
Mexico, called the resolution a “sur- 
prise resolution” on which the House 
had had no advance warning. It pro- 
posed a 


issue was 
to remain 
going on 


180-degree change in the 
course of Association policy, he said, 
and should not be acted upon pre- 
cipitously. Indeed, he declared, adop- 
tion of the resolution might deal a 
“death blow” to the Association’s pro- 


gram for World Peace Through Law. 
Alfred J. Schweppe, of Seattle, Wash- 
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ington, another sponsor of the resolu- 
tion, declared that the only reason for 
referring a resolution was that the 
members of the House were not ade- 
quately informed on the merits. If the 
members were not adequately informed 
on this issue, he said, “notwithstanding 
the tremendous discussions that have 
taken place in the last several months, 
then I dare say certain members of the 
House have not been alert to what has 
appeared in the press and what has 
He 


noted that the reference to the Commit- 


reached them through the mails”. 


tee was unlimited and called for no 
report at any time. 

Frank W. Grinnell, another sponsor 
of the Resolution, declared that he had 
been a participant in the post-war Con- 
ference on the International Court and 
had supported the Association’s orig- 
inal position. But no one had thought 
about the details of the World Court 
then, he said. “We have got a right to 
change our minds. That is the biggest 
right and we do it almost every day if 
we have got sense enough.” 

Lewis F. Powell, of Richmond, Vir- 
ginia, was in favor of referral. It was 
a matter of transcendant importance, 
he declared, that the matter should not 
be disposed of without committee pro- 
cedure. “We would... impair, if not 
destroy, the effectiveness” of the World 
Peace Through Law Committee, he 
said, “We would caponize the Law Day 
program which has been the policy of 


the Association for the last three 
years.” He began to read a part of 


President Eisenhower’s Law Proclama- 
tion on Law Day, but was interrupted 
by Frank E. Holman, of Seattle, Wash- 
ington, who raised the point of order 
that the resolution had nothing to do 
with Law Day. 

Chairman Smith ruled that the point 
being made was that the resolution 
would impair a program of the Associ- 
ation, which was one of the reasons 
why the resolution should be referred. 
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Mr. Powell finished his argument, de- 
claring that adoption of the resolution 
would “undermine a significant ele- 
ment of the foreign policy of the 
United States without recourse to the 
deliberation that this subject deserves”. 

Association President John D. Ran- 
dall also urged referral of the resolu- 
tion. He had been assured by re- 
sponsible individuals in Congress, he 
said, that the matter of repeal of the 
Connally Reservation would not come 
up at this session. “It would seem to 
me that if this matter were referred, 
the Committee, knowing the sense of 
this House and knowing our own re- 
sponsibility, would see to it that there 
was an early report.” 

Loyd Wright, of Los Angeles, said 
that referring the resolution to the 
World Peace Through Law Commit- 
tee was “tantamount to reaffirming 
our position taken at a time when 
world conditions were greatly differ- 
ent”. As an alternative to the motion 
to refer to the World Peace Through 
Law Committee, he moved to refer the 
resolution to the Committee on Peace 
and Law Through United Nations— 
“the Mr. Wright said, 


“that has guided us in our relationship 


Committee”, 


with the United Nations throughout its 
existence.” 

Mr. Holman, seconding Mr. Wright’s 
motion, declared that, with all due re- 
spect to the World Peace Through Law 


Committee, that committee “is essen- 
tially a propaganda committee... It 
was the Committee on Peace and Law 
that made the original recommendation 
on the Connally Reservation”, he point- 
ed out, and therefore that was the prop- 
er Committee to reconsider it. He also 
argued that the reference should not 
be unlimited. Mr. Wright accepted Mr. 
Holman’s suggestion that the motion 
to refer to the Peace and Law Commit- 
tee include an instruction to report at 
the next Annual Meeting. 


Leo Brewster, of Fort Worth, de- 
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clared that the State Bar of Texas had 
overwhelmingly adopted a_ resolution 
favoring retention of the Connally Res- 
ervation. “I can’t see where the pro- 
gram of the Committee on World Peace 
Through Law could be beaten by re- 
fusing to cede our sovereignty to for- 
eign nations”, he declared. “I see no 
harm whatever in changing our minds 
about something in the light of sub- 
sequent developments: as a matter of 
fact, | think it would increase the re- 
spect of the public for us.” 

Whitney North Seymour, of New 
York City, the President-Elect of the 
Association, declared that after an ac- 
tion has been taken which has stood 
for thirteen years, it ought to be 
changed only if there has been a change 
of circumstances. “We need an oppor- 
tunity to learn in detail about the al- 


leged change of circumstances”, he de- 


clared, “not change of feelings, but 
change of circumstances ... We should 


consider it deliberately upon a commit- 
tee report, and I think it would be a 
great shame...to have a vote of no 
[the World 


Through Law Committee] by refusing 


confidence in Peace 
to follow the recommendation of the 
Committee on Draft and, instead, send- 
ing it to a different committee.” 

Edward L. Cannon, of Raleigh, North 
Carolina, declared that the “premise 
seems to be that the foundation of any 
peace in the world or any law in the 
world is to repeal the Connally Amend- 
ment. The whole project seems to be to 
prevent this House from expressing it- 
self...” The matter should not be re- 
ferred to the Committee, he went on. 
“which, rightly or wrongly, has prop- 
agandized from the very beginning, 
evidently, repeal of the Connally Res- 
ervation as the first step before it could 
even consider world peace or world 
law.” 

The Mr. 


Wright's substitute motion to refer the 


House then voted on 


resolution to the Committee on Peace 
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and Law Through United Nations. This 


motion was lost by the narrow vote of 
93 to 100. The House then voted on the 
original recommendation of the Com- 
mittee on Draft, and the resolution was 
referred to the World Peace Through 
Law Committee by the more comfort- 
able margin of 127 to 68. 


Committee on 
Customs Law 

J. Bradley Colburn, of New York 
City, Chairman of the Committee on 
Customs Law, reported that legislation 
to create a new review by customs ad- 
ministrative officers of their own ac- 
tions was expected to come soon before 
the Ways and Means Committee of the 
House of Representatives. The House 
of Delegates has expressed opposition 
to this legislation. 

Reports of the Section of Criminal 
Law, the Section of Family Law, and 
the Section of International and Com- 


parative Law, were received and filed. 


Committee on 
Retirement Benefits 
Edward W. Kuhn, a member of the 
Committee on Retirement Benefits, re- 
porting for that Committee in the ab- 
sence of Chairman F. Joseph Donohue, 
of Washington, D. C., reported that the 
outlook was “very favorable” for en- 
actment by this Congress of the Keogh- 
Simpson Bills to permit individuals to 
defer taxes on aside for 


income set 


retirement. 


Committee on 
Federal Liens 

Laurens Williams, of Washington, 
D. C., Chairman of the Committee on 
Federal Liens, made a brief progress 
report for that Committee. 


Legal Assistance 
for Servicemen 
The of the 


report Committee on 
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Legal Assistance for Servicemen was 
received and filed. 


Lawyer Referral 
Service 

Paul Carrington, of Dallas, Chair- 
man of the Committee on Lawyer Re- 
ferral Service, reported briefly, urging 
support for the lawyer referral pro- 
gram. 


Judicial Selection, 
Tenure and Compensation 
Glenn R. Jack, of Oregon City, 
Oregon, Chairman of the Committee 
on Judicial Selection, Tenure and Com- 
pensation, reported briefly on the con- 
ference on judicial selection sponsored 
jointly by the Association, the Ameri- 
can Judicature Society and the Institute 
of Judicial Administration, held in Chi- 
cago last November. The conference 
was highly successful, he said, and 
plans were being considered for similar 


conferences elsewhere. 


Continuing 
Legal Education 

The report of the Committee on Con- 
tinuing Legal Education was received 


and filed. 


Harrison Tw eed, of New York, ! 


Chairman of the Committee, said: “The 
report is on the Delegates’ desks. | 
might tell you that it is an interesting 


report on an interesting subject. If 
would rather have you read it thanf 
have you listen to me try to summarize ff 
it at this moment, so I will dispense f 
with the report. You are now commit- ff 
ted to take this report home with youf 


and read it.” 


Section of 
Insurance Law 

George E. Beechwood, of Philadel- 
phia, Delegate of the Section of Insur- 
ance, Negligence and Compensation 
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Law, made a brief oral report for that 
Section, 


Section of 
Administrative Law 

Earl W. Kintner, of Washington, 
1D). C., Chairman of the Section of Ad- 
ministrative Law, offered three resolu- 
that 
adopted without debate. They were as 
follows: 


tions for Section which were 


¥. 

ReEsOLveD, That it is the opinion of 
the American Bar Association that the 
immigration and nationality laws of 
the United States be amended to pro- 
vide for a 10-year statute of limitations 
within which proceedings for deporta- 
tion must be instituted, except that the 
statute of limitations shall not apply 
to proceedings for deportation based 
upon an admission of, or conviction for, 
a crime which is subject to a 
statute of limitations under Section 
3281 of Title 18 of the United States 
Code, and 

That the Section of Administrative 
Law be authorized and directed to 
advance appropriate legislation to that 
end and take such other steps as it 
deems appropriate to carry out this 
resolution. 


not 


II. 

(a) Wuereas, Advance notice of de- 
portation is not given to aliens in all 
cases, notwithstanding that many such 
aliens have been long-time residents 
of the United States with close family 
ties and with American business inter- 
ests; 


WHEREAS, Such advance notice was 
uniformly granted to aliens prior to 
1952, in order to permit them to wind 
up their affairs, 

Be Ir Resotvep, That it is the opin- 
ion of the American Bar Association 
that fourteen days advance notice of 
deportation be granted to all aliens 
except those who may waive 
notice. 

(b) Wuereas, Stays of deportation 
are not uniformly granted administra- 
tively pending judicial review of im- 
migration cases and cases are thereby 
rendered moot prior to trial, and where- 
as the Attorney General has accepted 
the principle of automatic stays pend- 
ing litigation, by sponsoring legislation 
to that effect. 

Be Ir Resotvep, That the service of 
a complaint or other action seeking re- 
view of an immigration case shall stay 
the deportation of an alien pending de- 
termination of the case, unless previous 
action has been brought and denied for 
the same relief or the 
otherwise directs. 


such 


unless court 


Ill 

Wuereas, the Board of Immigration 
Appeals is the judicial arm of the At- 
torney General in immigration and cit- 
izenship matters and whereas there is 
presently a lack of uniformity in pro- 
viding for appeals to the Board ir. all 
cases involving adjudication; 

Be It Resotvep, That the American 
Bar Association is of the opinion that 
final administrative appeals should lie 
to the Board of Immigration Appezls 
from all decisions of district directors, 
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regional commissioners and special in- 
quiry officers under the Immigration 
and Nationality Laws; and 

That the Section of Administrative 
Law be authorized and directed to ad- 
vance appropriate legislation to that 
end and take such other steps as it 
deems appropriate to carry out this 
resolution. 


Section of 
Bar Activities 

Russell E. Booker, of Richmond, re- 
porting for the Section of Bar Activi- 
ties, made an oral report. 


Section of 
Labor Relations Law 

L. N. D. Wells, Jr., of Dallas, Dele- 
gate of the Section of Labor Relations 
Law, offered the following resolution: 


That the following resolution calling 
for Congressional inquiry and legis- 
lative implementation of previously 
adopted American Bar Association rec- 
ommendations regarding NLRB prac- 
tice and procedure be approved. 

Wuereas, The American Bar Asso- 
ciation by the resolutions of its House 
of Delegates of 1955 and 1958 and 
through the continuing work of its 
Labor Relations Law Section since 
1951, which had and has the unanimous 
support of the management and labor 
members of the Council of the Section, 
formulated recommendations for the 
improvement of the practices and pro- 
cedures of the National Labor Rela- 
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tions Board; and 

Wuereas, The report of the Advisory 
Panel on Labor-Management Relations 
Law to the Senate Committee on Labor 
and Public Welfare on the organiza- 
tion and procedure of the National 
Labor Relations Board (86th Congress, 
Second Session, Senate Document No. 
81. February 2, 1960) and the report 
submitted to the National Labor Rela- 
tions Board on January 15, 1959 by 
McKinsey and Company, management 
consultants, employed by the Board it- 
self, and extensive 
deficiencies in the Board’s methods, 
procedures designed 
effectuate the 
business of the National Labor Rela- 
tions Act; and 

Wuereas, A majority of the National 
Labor Relations Board has, in its 
letter of February 16, 1960 addressed 
to the American Bar Association Sec- 
tion of Labor Relations Law 


disclosed serious 


and 
and adopted by it to 


regulations 


Commit- 
tee on Board Practices and Procedures. 
rejected each and every recommenda- 
tion contained in the resolutions of the 
House of Delegates of 1958; and 
Wuereas, The Board has now made 
it clear that no effective relief can be 
secured through Agency action and it 
that the only 
reliable avenue of relief is by way of 


consequently appears 
legislative action; 
Now Tuererore Be It ReEsorven. 
The American Bar Association, through 
its Secretary. inform the appropriate 
Committees of the United States Con- 
that a 
made of the 
practices and procedure of the NLRB. 
and the methods adopted by the NLRB 
in establishing its practices and pro- 


gress of its recommendation 


congressional study be 


cedures with a view to the enactment 
of appropriate legislation with respect 
to the previously adopted resolutions 
of the American Bar Association. 


Robert M. Benjamin, of New York 
City, speaking as a member of the 
Committee on Legal Services and Pro- 
cedure, said that he was in favor of 
the resolution, but he wished to remind 
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the House that it was on record as 
favoring transfer of the functions of 
the National Labor Relations Board to 
a labor court. “I think it ought to be 
made clear”, he said, “in present- 
ing these matters of procedure to the 
Congress that this is not a substitute for 
our major program of setting up a 
labor relations court as a final solution 
of the adjudicatory problems under the 
Labor Management Relations Act.” 
The resolution was adopted without 


further debate. 


Committee on 
Amendment of Canon 35 
Whitney 


York, the Chairman of the Committee. 


North Seymour, of New 


made a progress report for the Commit- 
tee on Proposed Revision of Canon 35. 


Committee on 
Peace and Law 
The 


Peace and Law Through United Nations 


report of the Committee on 


was received and filed. 


Committee on 
Communist Tactics 

Henry J. TePaske, of Orange City, 
lowa, Chairman of the Committee on 
Communist Tactics, Strategy and Ob- 
jectives, made a brief report for the 
Committee. 


Committee on 
Draft 
Raymond F. 


Massachusetts, 


Barrett, of Quincy, 
the of the 
Committee on Draft, then presented 


Chairman 


that Committee’s report on the two re- 
maining resolutions that had been re- 
ferred to it. The first of these had been 
offered by Allen Spivock on behalf of 


American Bar Association Journal 


the Lawyers Club of San Francisco, 
The resolution expressed concern over 
estate planning by banks and trust 
companies and commended the Ameri- 
Bar Association’s Committee on 
Unauthorized Practice of the Law for 
its Informative Opinion on Estate Plan. 
ning, issued last year. 


can 


Mr. vom Baur, the Chairman of the 
Unauthorized Practice Committee, said 
that while he was grateful for the kind 
words about his Committee in the 
resolution, he felt that its adoption 
would hamper the work of the Commit. 
tee because it might set a precedent for 
obtaining House approval of the Com- 
mittee’s Informative Opinions. 

Mr. Spivock said that he was satis- 
fied to defer to the Committee’s wishes 
and he withdrew the resolution. 

The third resolution that had been 
presented to the Committee on Draft 
had been introduced by James D. 
Carpenter, of Jersey City, New Jersey. 

The 


mously adopted on recommendation of 


resolution, which was unani- 


the Committee, read as follows: 


ReEso._vep, That the House of Dele- 
gates of the American Bar Association 
both on its behalf and on _ be- 
half of the Association extend to Her 
Majesty, the Queen, who so graciously 


own 


received the members of the Associ- 
ation and their ladies in the garden 
of Buckingham Palace on the occasion 
of the 80th Annual Meeting in London. 
its hearty congratulations 
birth of a son. 

Be Ir FurtHer Resotvep, That the 
Secretary transmit a cable to Her 
Majesty expressing the joy of the As. 
sociation at the happy event and ex- 
tending its best wishes for her health 
and that of her son. 


upon the 


The House then adjourned sine die 
at 12:35 P.M. 
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f the Juror,” at $6.00. Send to Albert D. Osborn 
nd Associates (Examiners of Handwriting, Type- 
writing, Erasures, etc.), 233 Broadway, New York 


1,N. 2 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Ceci. SkiPwitH, 
108 East Fourth Street, Los Angeles 13, California. 





WRITE US FOR YOUR TEXT BOOK NEEDS. 

Good used law books bought, sold and ex- 
changed. (In business 50 years.) THe Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 





LOWEST PRICES USED LAW BOOKS COM- 

plete stocks on hand, sets and texts, Law Li- 
braries appraised and bought. Nationat Law 
Liprary APPRAISAL ASSOCIATION, 127 South 
Wacker Drive, Chicago 6, Illinois. 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Hamay 
B. Lake, 321 Kearney Street, San Francisco 8, 
California. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLARK BOARDMAN 
Co., Ltp., 11 Park Place, New York City. 





THOMAS LAW BOOK COMPANY PUBLISH- 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2, Mo. 


LAW OF DISPUTED AND FORGED DOCU- 

ments. J. Newton Baker makes a very impor- 
tant contribution in this field. $15.00. The Michie 
Company, Charlottesville, Va. 





SCIENTIFIC EXAMINATION OF QUES- 

tioned Documents by Ordway Hilton. 1 Vol., 
illustrated, $15.00 delivered. Callaghan & Company, 
6143 N. Cicero Avenue, Chicago 46, Illinois. Erwin 
W. Roemer reviewing this book in ABA Journal 
comments: “ . highly necessary to lawyers and 
other investigators contains caveats 
against careless handling of material under investi- 
gation, and explains the proper ways to best pre- 
serve the evidence for critical scientific investi- 
gation.” 


because it 





SPECIMEN: ZONING, SUBDIVISION, Ordi- 


nances; $4.00: Dunlap, Box 1235, Erie, Penna. 





FOR SALE 





U.S. SUPREME COURT REPORTS, OFFI- 
cial Edition, complete to date. Lawyer's Edition, 
complete to date. Bargain! Box OF-2. 


FOR SALE EXCELLENT CONDITION 

Pacific Reporter, Ist and 2nd Series, complete to 
date. $1,000.00 f.0.b. Los Angeles. American Digest 
System, all Decennials to date. $800.00. Schell & 
Delamer, 541 South Spring Street, Los Angeles 13 
California, 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. DIckens 2-2391. 
Twenty years Nationwide experience. Qualified in 
all courts. Formerly in charge of U. S. Government 
laboratory. Fellow, American Academy of Forensic 
Sciences. See Martindale-Hubbell Law Directory for 
qualifications. 





RICHARD BOWEN, DETROIT 27, MICH. 

29 years’ experience. Qualified in all courts. 
Completely equipped laboratory. 10023 Hubbell Ave. 
VErmont 7-6454. 





DONALD DOUD, CHICAGO, MILWAUKEE. 
Chairman, Document Section, American Academy 
of Forensic Sciences; Director, American Society of 
Questioned Document Examiners. 312 East Wiscon- 
sin Avenue, Milwaukee; Temple Building, Chicag 





VERNON FAXON. EXAMINER OF QUES.- 

tioned documents. Opinions rendered re: Hand- 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050. 





E. H. FEARON, BESSEMER 

Pittsburgh 22, Pa. Office telephone: 
1-2732; residence telephone: 
Scientific examination of 
Completely equipped laboratory. Photographic ex- 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi 
ence, 


BUILDING, 
ATliantic 
TEnnyson 5-7865. 


disputed docunients. 








BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting and typewriting. Qualified expert. 

Over 15 vears’ experience. 810 E. & C. Building, 

Denver, Colorado. Phone AComa 2-2360. 


April, 1960 - 


LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, hand-printing, typewrit- 
ing, erasures, alterations, inks, etc. See Martindale- 
Hubbell. Member A.S.Q.D.E. 1830 Exchange Bldg., 
JAckson 5-1711, 





HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 





ORDWAY HILTON, 15 PARK ROW, NEW 

York 38. BArclay 7-7095. Author: Scientific 
Examination of Questioned Documents. Identifica- 
tion handwriting and typewriting; detection of 
erasures, alterations, forgery; other document prob- 
lems. Portable equipment. Experienced expert wit- 
Member AAFS and ASQDE, Laboratory, 
Morristown, N.J., JEfferson 8-3028. 


ness. 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents’’. Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Main 3-2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty-five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. See Martindale- 
Hubbell Law Directory for qualifications. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIctor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 
ports, Exhibits, Testimony. See Martindale- 
Hubbell Law Directory for qualifications. 3503 
Morrison St.. Washington 15, D.C. Phone: 
WOodley 6-3050. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nation-wide qualification. 14 South Central, St. 
Louis 5, Mo. PArkview 5-9394. 





JOSEPH THOLL, EXAMINER OF QUES- 
tioned Documents. 58 Bellview Avenue, Chagrin 
Falls (Cleveland) Ohio. Telephone: CHestnut 
7-6731. 27 years’ experience. Retained by U.S. 


Government, Congressional Committees, State of 
Ohio, Legal Profession in United States and for- 
eign countries. Formerly expert for Base Legal and 
Intelligence Departments, AAF. Examiner for 
Cleveland Police Department. 





HERBERT J. WALTER (1879-1958) LINTON 

GODOWN-—-Examiners and Photographers of 
ned Documents. Member A.S.Q.D.E., Fel- 
low A.A.F.S. Suite 2210, 100 North LaSalle St., 
Chicago 2 phone CEntral 6-5186. 


Ouest 





GEORGE L. WHITE, EXAMINER OF QUES- 
tioned Documents, 4229 Brook Road, Richmond, 
Virginia. 





INVESTIGATIONS 





THEO. R. GREVERS INTERNATIONAL PRI- 

vate Detective; Specialized foreign, Surveillance, 
Subterfuge, Undercover; Personal, Criminal, Indus- 
trial, Insurance. Inheritance, Missing Persons and 
Assets, Patent Infringement, Foreign Market and 
Branch-Plant Location Investigations; Investiga- 
tors male and female, speaking German, Swedish, 
Dutch, French, Spanish; References, Licensed, 
Bonded, Notarized Reports, Testimony; Box 978, 
Battle Creek, Michigan; Telephone, Woodward 
4-2445. 
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LAWYERS WANTED 


POSITIONS WANTED 








TECHNICAL SERVICES AVAILABLE 





WANTED: LAWYERS 

together to help 
Law. Please ind r 
dictional Statement; By-Laws; get; o1 1 
ship. Please communicate with John Bradley Mir 
nick, 5919 18th Street North, Arlington 5, Virginia. 


WHO 


create a Section < 


WILL WORK 
n Constitutional 


mittee pre fer 





icate com 








A PROGRESSIVE MID-WESTERN LIFE IN 











surance company has an opening on its legal stat 

for an attorney approxim re 30. Experience 

with a life it e ¢ 4 varticularly in tl 

gr nd pet t t fields desirable but n 

re rhis pos 4 variety responsi 
bi th exe rtur for growth 
tion. Enclose ent pl with letter 

tion ete € 1€ s to age ex 








perience, 
Box OA-1 
LAW OFFICE IN SPRINGFIELD, MASS 
with major practice in ¢ tive 1 
enir f ] yer th 
1 1 
I } d 
t Ple 
ind n 
> 5 3 st 
2 Epubli 


FIRM lawyer 


experience in 


WANTED BY CALIFORNIA 
with initiative intelligence, and 
trial and pleading work. Box OA-7. 








LIFE INSURANCE ATTORNEY LEADING 

sasual re-surety company has opening in its 

vartment for an attorney experienced in life 

ce law. Age range 30 to 40. Salary commen- 

ate with ability. Pension and other benefits. All 
eplies confidential. Send resume to Box OA-8. 





MISCELLANEOUS 





GENELOGICAITI 
Carolin Land 
DeLorme, Jr 3603 


RESEARCH IN 
litles Heirs Harold M 


Monroe Street, 


MATURE AND EXPERIENCED 
reputable Wall Street firm, 
General Cx f 


PARTNER, 
willing to accept 


yunselship of first class corporation re- 








quiring co ent professional talent of one who 
has proven ility to get results before administra- 
t nd judicial bodies dvance the interest of 
ce cial clients with rewarding persistent ac- 
ct 1 propriety. Box OM-5 





N.Y. ATTORNEY, MATURE, 


experienced general practic 


THOROUGHLY 


spe 






cial competence 








veals, strategy, tactics, pr , creative think- 
ing; excellent research, analysis, briefs, senten- 
1s writing; seeks to serve as ri hand man t 





head of large organization, or rwise where his 
capacities may be best put to use, anywhere. Box 
OA-2. 


ST. LOUIS AREA GEORGETOWN GRADU- 


ate, presently insurance attorney, desires new 
challenging opportunity with law firm or corpor 
Jox OA-3 


ATTORNEY, TAX, CORPORATE, HARVARD 
five years’ experience with Wall 


Desires responsible, 


graduate, over 
Street firm 


challenging 


Box OA-4 





tion with corporation or law 


ATTORNEY-CPA, EXPERIENCED IN 
Utility and Administrative 
utilit 


Law, five years wit 


regulatory four years diversified ac 


counting experience 


gency, 
position with private 


Desires 
lat agency. Box OA-5 


corporation with regulatory 
ATTORNEY—MOBILE, VERSATILE, EXPE 
rienced 


Box OA-6., 





desires commensurate situation Europe 





ROBES 





JUDICIAL ROBES CUSTOM 
The best of their kind—satisfaction guaranteed 
Catalog J sent on request. Benttey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 


TAILORED — 


CONSULTING BIOLOGISTS — POLLUTION 

Effects and Water Quaiity, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, Ph.D., 610 Commercial 
Trust Building, Philadelphia, Pennsyivania. 





ECONOMIC, STATISTICAL, MARKETING 

Consultation and Research—Federal Trade Com. 
mission, antitrust, contract, tax cases. References 
on request. W. Halder Fisher & Associates, 1112- 
13th Street, Northwest, Washington 5, D.C, 
REpublic 7-7866 





CLARENCE §S. BRUCE, TRAFFIC ACCIDENT 

Analyst Reconstruction, Consultation, Expert 
testimony. Automotive Engineer. formerly with 
National Bureau of Standards, Washington, D.C, 
Box 7S-1. 








MANAGEMENT CONSULTING SERVICE 

for Law Offices—snecific problems or complete 
Sovers Organization, Costs, Policies, Wor 
on, Billing, Salary Plans, Controls, Files, 
Ils, Special Projects. Daniel J. Cantor 
, Six Penn Center Plaza, Philadelp 













CONSULTING CHEMISTS, BACTERIOLO.- 






,» Pharmacol sts, Toxicology Analyses 
itions Rese : resting Development 
drugs, cosmetics, agricultural chemic 


Patent cases. Insurance matters 


Write for 


a ad 


Expert testimor 
Harris Laboratories, Inc., 81¢ 


HE 2 


brochure. 
., Lincoln &, Nebr 3689 
AIRCRAFT TITLES, PILOT'S STATUS, AC 
cident investigation, aircraft accident and maint 
nance history. If it is aviation 
need, we supply it. Phone service, reasonable rates 
Aviation Information Service, Inc., 1001 15t 
Street. Washington 5, D. C. Republic 7-6540. 





information y 





TITLE INSURANCE 





TITLE INSURANCE IN SOUTH LOUISIANA 

Complete service. Representing the Kansas City 
Title Insurance Company. Contact Dutel Title 
Agency, Inc., 823 Perdido Street, New Orleans, 
Louisiana. 





Washington, D. C. 


St. Louis. Missouri 


Association Calendar 





Annual Meetings 





August 29-September 2, 


San Francisco, California 


Board of Governors Meeting 





Spring Meeting, Washington, D. C. 
Fall Meeting, Chicago, Illinois 


Section Chairmen 





Annual Conference, Chicago, Illinois 


Portland, Oregon 
Houston, Texas 
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Regional Meetings 





American Bar Association Journal 





1960 
1961 
1962 


August 7-11, 
August 6-10, 


e 4 


1960 
1960 zt 


May 15-17, 
October 27-28, 


October 29-30, 


1960 


May 22-25, 
November 9-12, 


1960 
1960 





